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U.S. Customs Service 


Treasury Decisions 


(T.D. 93-78) 


RECORDATION OF TRADE NAME: 
“REDCO SALES CO.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: On Thursday, June 24, 1993, a notice of application for the 
recordation under Section 42 of the Act of July 5, 1946, as a amended 
(15 U.S.C. 1124), of the trade name “REDCO SALO CO..,” used by Redco 
Sales Co., located at 872 Belville Blvd., Naples, Florida 33942 was pub- 
lished in the Federal Register (58 FR 34298). The notice advised that be- 
fore final action was taken on the application, consideration would be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation and received not later than 
August 23, 1993. No responses were received in opposition to the notice. 

Accordingly, as provided in Section 133.14, Customs Regulations 
(19 CFR 133.14), the name “REDCO SALES CO.,” is recorded as the 
trade name used by Redco Sales Co., located at 872 Belville Blvd., 
Naples, Florida 33942. 

The trade name is used in connection with multi-purpose protective 
glasses used in the medical and safety industries. 

This product is molded from polycarbonate plastic. 


EFFECTIVE DATE: September 24, 1993. 


FOR FURTHER INFORMATION CONTACT: Delois P. Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., 
(Franklin Court), Washington, D.C. 20229, (202-482-6960). 


Dated: September 14, 1993. 


JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, September 24, 1993 (58 FR 50082)] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 40, OCTOBER 6, 1993 


19 CFR Part 12 
(T.D. 93-74) 


IMPORT RESTRICTIONS IMPOSED ON SIGNIFICANT 
ARCHAEOLOGICAL ARTIFACTS FROM MALI 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by im- 
posing emergency import restrictions on culturally significant archae- 
ological artifacts from the region of the Niger River Valley of Mali and 
the Bandiagara Escarpment (Cliff), Mali. These restrictions are being 
imposed pursuant to a Determination of the United States Information 
Agency issued under authority of the Convention on Cultural Property 
Implementation Act in accordance with the United Nations Educa- 
tional, Scientific and Cultural Organization (UNESCO) Convention on 
the Means of Prohibiting and Preventing the Illicit Import, Export and 
Transfer of Ownership of Cultural Property. 


EFFECTIVE DATE: September 23, 1993. 


FOR FURTHER INFORMATION CONTACT: (Legal Aspects) Susan 
Wilson, Intellectual Property Rights Branch (202) 482-6960; (Opera- 
tional Aspects) Mark Laria, Trade Operations, (202) 927-0402. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

The value of cultural property, whether archaeological or ethnologi- 
cal in nature, is immeasurable. Such items often constitute the very es- 
sence of a society and convey important information concerning a 
people’s origin, history, and traditional setting. The importance and 
popularity of such items regrettably makes them targets of theft, en- 
courages clandestine looting of archaeological sites, and results in their 
illegal export and import. 

The U.S. shares in the international concern for the need to protect 
endangered cultural property. The appearance in the U.S. of stolen or 
illegally exported artifacts from other countries where there has been 
pillage has, on occasion, strained our foreign and cultural relations. 
This situation, combined with the concerns of museum, archaeological, 
and scholarly communities, was recognized by the President and Con- 
gress. It became apparent that it was in the national interest for the U.S. 
to join with other countries to control illegal trafficking of such articles 
in international commerce. 

The U.S. joined international efforts and actively participated in de- 
liberations resulting in the 1970 UNESCO Convention on the Means of 
Prohibiting and Preventing the Ilicit Import, Export and Transfer of 
Ownership of Cultural Property (823 U.N.T.S. 231 (1972)). U.S. accep- 
tance of the 1970 UNESCO Convention was codified into U.S. law as 
the “Convention on Cultural Property Implementation Act” (Pub.L. 
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97-446, 19 U.S.C. 2601 et seq.). The spirit of the Convention was enacted 
into law to promote U.S. leadership in achieving greater international 
cooperation towards preserving cultural treasures that are of impor- 
tance not only to the nations whence they originate, but also to greater 
international understanding of mankind’s common heritage. The U.S. 
is, to date, the only major art importing country to implement the 1970 
Convention. 

It was with these goals in mind that Customs issued interim regula- 
tions to carry out the provisions of the Act. The interim regulations, 
which were set forth in § 12.104, Customs Regulations (19 CFR 12.104), 
were published in the Federal Register as T.D. 85-107 on June 25, 1985 
(50 FR 26193), and took effect immediately. After consideration of com- 
ments received on the interim regulations, final regulations were issued 
as T.D. 86-52, published in the Federal Register on February 27, 1986 
(51 FR 6905), and took effect on March 31, 1986. Those regulations were 
again amended on January 19, 1990 (55 FR 1809), by T.D. 90-3 which 
provided members of the public a listing of all T.D.s which had been is- 
sued imposing import restrictions under the Act. Both the country 
where the article originates and a highlight of the type of article covered 
appear next to the T.D. number. 

This document amends the regulations again by adding additional 
cultural property to the list of articles for which import restrictions 
exist. 


Matt 


Under § 303(a)(3) of the Cultural Property Implementation Act 
(19 U.S.C. 2602(a)(3)), the Government of Mali, a State Party to the 
1970 UNESCO Convention, asked the U.S. Government to impose 
emergency import restrictions on certain archaeological materials from 
the region of the Niger River Valley in Mali and the Bandiagara Escarp- 
ment (Cliff) in Mali. 

Notice of receipt of this request was published by the U.S. Informa- 
tion Agency (USIA) in the Federal Register on September 21, 1992. 

On September 14, 1992, the request had been referred to the Cultural 
Property Advisory Committee, which conducted a review and investiga- 
tion, and submitted its report in accordance with the provisions of 
19 U.S.C. 2605(f) to the Deputy Director, USIA, in December 1992. 
The Committee found the situation in Mali to be an emergency, in 
accordance with the provisions of 19 U.S.C. 2603(a)(2) and (3), and rec- 
ommended that emergency import restrictions be imposed on archae- 
ological material from the above mentioned regions in Mali. The Deputy 
Director, pursuant to the authority vested in him under Executive 
Order 12555 and USIA Delegation Order 86-3, considered the Commit- 
tee’s recommendations and made the determination that emergency 
import restrictions be applied. (See USIA notice elsewhere in this issue 
of the Federal Register.) 

The Commissioner of Customs, in consultation with the Deputy 
Director of the USIA, has drawn up a list of types of covered archae- 
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ological material from the region of the Niger River Valley and the 
Bandiagara Escarpment in Mali. The materials on the list are subject 
to § 12.104a(b), Customs Regulations. As provided in 19 U.S.C. 2601 
et seq., and § 12.104a(b), Customs Regulations, listed material from this 
area may not be imported into the U.S. unless accompanied by docu- 
mentation certifying that the material left Mali legally and not in viola- 
tion of the laws of Mali. 

In the event an importer cannot produce the certificate, documenta- 
tion, or evidence required by § 12.104c, Customs Regulations, at the 
time of making entry, § 12.104d provides that the district director shall 
take custody of the material until the certificate, documentation, or evi- 
dence is presented. Section 12.104e provides that if the importer states 
in writing that he will not attempt to secure the required certificate, 
documentation, or evidence, or the importer does not present the re- 
quired certificate, documentation, or evidence to Customs within the 
time provided, the material shall be seized and summarily forfeited to 
the U.S. in accordance with the provisions of Part 162, Customs Regula- 
tions (19 CFR Part 162). 


List OF ARCHAEOLOGICAL ARTIFACTS FROM THE NIGER RIVER VALLEY REGION, 
MALI, AND THE BANDIAGARA ESCARPMENT (CLIFF), MALI 


Archaeological material made prior to 1742 from the Region of the 
Niger River Valley, Mali, and the Bandiagara Escarpment (Cliff), Mali, 
includes, but is not limited to, the categories listed below. As this region 
is further excavated, other types of artifacts may be found and added to 
an amended list. The following list is representative only; dimensions 
are approximate. 


I. CeRAMICS/TERRACOTTA/FIRED CLAY 


Types of ceramic forms (stylistically known as Djenne-jeno or Jenne, 
Bankoni, Guimbala, Bambara, Bougouni, and other stylistic labels) 
known to come from the region include, but are not limited to: 


A. Figures/Statues: 

1. Anthropomorphic figures, often incised, impressed and with added 
motifs, such as scarification marks and serpentine patterns on their 
bodies, often depicting horsemen or individuals sitting, squatting, 
kneeling, embracing, or in a position of repose, arms elongated the 
length of the body or crossed over the chest, with the head tipped back- 
wards. (H: 6-30 in.) 

2. Zoomorphic figures, often depicting a snake motif on statuettes or 
on the belly of globular vases. Sometimes, the serpent is coiled in an in- 
dependent form. A horse motif—usually mounted—is common. In- 
cludes quadrupeds. (H: 6-30 in.) 


B. Common Vessels: 


1. Funerary jars, ocher in color, often stamped with chevrons. (H: 
50-80 cm.) 
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2. Globular vases, often stamped with chevrons and serpentine forms. 
(H: under 10 in.) 

3. Bottles with a long neck and a belly that is either globular or 
streamlined. Some have lids shaped like a bird’s head. 

4. Ritual pottery of the Tellem culture, decorated with a characteristic 
plaited roulette. 

a. Pot made on a convex mold built up by coiling. 

b. Hemispherical »ot made on three or four legs or feet resting on a 
stand. (H: 18 cm) 

5. Kitchen pottery of the Tellem culture with the paddle-and-anvil 
technique decorated with impressions from woven mats. (H: 20 cm) 


II. LEATHER 


Objects of leather found in Tellem funerary caves of the Bandiagara 
Escarpment include, but are not limited to: 


A. Clothing: 


1. Sandals, often decorated and furnished with a leather ankle 
protection. 

2. Boots profusely painted with geometric designs. 

3. Plaited bracelets. 

4. Knife-sheaths. 

5. Loinskins. 

6. Bags. 


III. MeTau 


Moveable metal artifacts from the Niger River Valley Region and the 
Bandiagara Escarpment are made from the following components: 


A. Copper and Copper Alloy (such as Bronze): 


1. Figures/Statues. 

a. Anthropomorphic figures, including equestrian figures, kneeling 
figures. (Some are miniatures no taller than 2 inches; others range from 
6 to 30 inches.) 

b. Zoomorphic figures, such as the bull and snake. 

2. Bells (H: 4-5 in.) and finger bells (H: 2-3 in.) 

3. Pendants, known to depict a bull’s head or a snake (H: 2—4 (in.). 

4. Bracelets, known to depict a snake (H: 5-6 in.), known to be shaped 
as a head and antelope (H: 3-4 in.). 


B. Iron: 


1. Figures/Statues. 

a. Anthropomorphic figures. (H: 5-30 in.) 

b. Zoomorphic figures, sometimes representing a serpent. (H: 5-30 
in.) 

2. Headrests of the Tellem culture. 

3. Ring-bells or finger bells of the Tellem culture. 

4, Bracelets and armlets of the Tellem culture. 

5. Hairpins, twisted and voluted, of the Tellem culture. 
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IV. STONE 
Objects of stone found in Tellem funerary caves of the Bandiagara 
Escarpment include, but are not limited to: 


A. Faceted carnelian beads: 
B. Quartz lip plugs: 


V. Guiass BEADS 


Glass beads have been recovered in the Tellum funerary caves and in 
archaeological sites in the region of the Niger River Valley. 


VI. TEXTILES 
Textile objects, or fragments thereof, have been recovered in Tellem 
funerary caves of the Bandiagara Escarpment and include, but are not 
limited to: 


A. Cotton: 

1. Tunics. 

2. Coifs. 

3. Blankets 
B. Vegetable Fibers: 

Skirts, aprons and belts made of twisted and intricately plaited vege- 
table fiber. 


VII. Woop 

Objects of wood may be found archaeologically (in the funerary caves 
of the Tellem or Dogon Peoples in the Bandiagara Escarpment) for ex- 
ample: 
A. Figures/Statues: 

1. Anthropomorphic figures, usually with abstract body and arms 
raised standing on a platform, sometimes kneeling. (H: 10-24 in.) 

2. Zoomorphic figures, depicting horses and other animals. (H: 10-24 
in.) 
B. Headrests: 
C. Household Utensils: 

1. Bowls. 

2. Spoons, carved and decorated. 


D. Agricultural/Hunting Implements: 

1. Hoes and axes, with either a socketed or tanged shafting without 
iron blades. 

2. Bows, with a notch and a hole at one end anda hole at the other with 
twisted, untanned leather straps for the “string”. 

3. Arrows, quivers. 

4. Knife sheaths. 
E. Musical Instruments: 

1. Flutes, with end blown, bi-toned. 

2. Harps. 

3. Drums. 
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INAPPLICABILITY OF DELAYED EFFECTIVE DATE 
AND Pusuic NoTICE PROCEDURES 


While this amendment is being made without notice or public proce- 
dure, pursuant to 5 U.S.C. 553(b)(B), because the action being taken is 
of an emergency nature and such notice or public procedure would be 
impracticable and contrary to the public interest, it should be noted that 
the USIA did provide public notice in the Federal Register that it had 
received a request from the Malian Government that these restrictions 
be imposed. Because of the emergency nature of the action, pursuant to 
5 U.S.C. 553(d)(3), a delayed effective date is not required. 


EXECUTIVE ORDER 12291 


Because this document concerns a foreign affairs function of the 
United States, it is not subject to E.O. 12291; therefore, a regulatory im- 
pact analysis is not required. 


REGULATORY FLEXIBILITY ACT 


Because a notice of proposed rulemaking is not required to promul- 
gate this regulation, the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.) do not apply. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions Branch, Office of Rules and Regulations, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


List oF SUBJECTS IN 19 CFR Part 12 


Cultural property, Customs duties and inspections, Imports, 
International conventions, Prohibited merchandise, Reporting and 
recordkeeping requirements, Seizure and forfeiture. 


AMENDMENT TO THE REGULATIONS 


Part 12 of the Customs Regulations (19 CFR Part 12) is amended as 
set forth below: 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The general and specific authority citation for Part 12 continues to 
read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General note 8, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 


* * * * * * * 


Sections 12.104—12.104i also issued under 19 U.S.C. 2612. 


* * * * * * * 


2. In § 12.104g, in the table in paragraph (b), the list of emergency ac- 
tions imposing import restrictions on described articles of cultural prop- 
erty is amended by adding “Mali” under the column headed “State 
Party”, the description “Archaeological material from the Niger River 
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Valley Region, Mali, and the Bandiagara Escarpment (Cliff) forming 
part of the remains of the ancient sub-Sahara culture” under the col- 
umn headed “Cultural Property”, and “T.D. 93-74” will be placed on 
the same line as “Mali”, in the column headed “T.D. No.”. 
MicHakEL H. Lang, 
Acting Commissioner of Customs. 


Approved: September 8, 1993. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 23, 1993 (58 FR 49428)] 


19 CFR Parts 101 and 122 
(T.D. 93-75) 


CUSTOMS SERVICE FIELD ORGANIZATION 
ESTABLISHMENT OF LEHIGH VALLEY PORT OF ENTRY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations pertain- 
ing to Customs field organization by establishing a new port of entry in 
the Customs District of Philadelphia, Pennsylvania, Northeast Region, 
and deleting the Allentown-Bethlehem-Easton Airport from the list of 
user fee airports. The new port of entry, designated Lehigh Valley, in- 
cludes the former user-fee airport Allentown-Bethlehem-Easton Air- 
port, located in Lehigh County, Pennsylvania. This change will assist 
the Customs Service in its continuing efforts to achieve more efficient 
use of its personnel, facilities, and resources, and to provide better serv- 
ice to carriers, importers, and the general public. 


EFFECTIVE DATE: October 25, 1993. 


FOR FURTHER INFORMATION CONTACT: Robert Jones, Office of 
Workforce Effectiveness and Development, Office of Inspection and 
Control (202) 927-0456. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On May 17, 1993, Customs published a notice of proposed rulemaking 
in the Federal Register (58 FR 28803) that solicited comments concern- 
ing a proposal to amend § 101.3(b), Customs Regulations (19 CFR 
101.3), by adding Lehigh Valley as a port of entry in the Customs Dis- 
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trict of Philadelphia, Pennsylvania, and § 122.15(b), by deleting the 
Allentown-Bethlehem-Easton (A-B-E) Airport from the list of user-fee 
airports. 

The proposal to establish Lehigh Valley, including the A-B-E Airport, 
which is currently operated as a user-fee airport, as a port of entry was 
initiated by the Lehigh-Northhampton Airport Authority, which re- 
quested the designation. Customs, applying the port of entry criteria 
found in Treasury Decision (T.D.) 82-37 (47 FR 10137), as revised by 
T.D. 86-14 (51 FR 4559) and T.D. 87-65 (52 FR 16328), determined that 
there was sufficient justification for the establishment of a Lehigh Val- 
ley port of entry, including A-B-E, and published the proposal. Because 
Lehigh Valley meets an appropriate combination of the criteria set forth 
in the above cited Treasury Decisions, Customs believes its addition asa 
port of entry would help Customs achieve more efficient use of its per- 
sonnel, facilities, and resources, and provide better services to carriers, 
importers, and the public in the Northeast Region. 

The public comment period for the proposed amendments closed July 
16, 1993; ten comments, all favorable to the creation of Lehigh Valley as 
a port of entry, were received. After further review of the matter, taking 
into account that all comments were favorable, Customs has deter- 
mined that the port of entry shall be established, as proposed, and that 
A-B-E, because it is now to be part of a port of entry, shall no longer be 
designated as a user-fee airport. The Customs Regulations are amended 
accordingly. 

Limits OF Port OF ENTRY 

The geographical limits of the Lehigh Valley port of entry are as 
follows: 

In Lehigh County, Pennsylvania, beginning at the intersection of 
Pennsylvania Route 987 and Race Street and proceeding south 
along Pennsylvania Route 987 to the Lehigh Valley Thruway (U.S. 
Route 22), and then southwest along the Lehigh Valley Thruway to 
the Lehigh River, and then north along the Lehigh River to where it 
meets Race Street, and then northeast along Race Street to the 
point of beginning. 


AUTHORITY 


This amendment is promulgated pursuant to Customs authority un- 
der 5 U.S.C. 301 and 19 U.S.C. 2, 66, and 1624. 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT 
AND EXECUTIVE ORDER 12291 


Although Customs solicited public comments, no notice of proposed 
rulemaking was required pursuant to 5 U.S.C. 553 because this matter 
relates to agency management and organization; therefore, this docu- 
ment is not subject to the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.). For the same reason, the regulatory impact analy- 
sis requirement of Executive Order 12291 is not applicable to this 
document. 
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DraFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Regu- 
lations Branch. However, personnel from other offices participated in 
its development. 


List oF SUBJECTS 


19 CFR Part 101 

Customs duties and inspection, Customs regions, districts, and ports 
of entry, Exports, Imports, Organization and functions (Government 
agencies), Reporting and recordkeeping requirements. 


19 CFR Part 122 

Air carriers, Aircraft, Airports, Air transportation, Customs duties 
and inspection, Drug traffic control, Reporting and recordkeeping 
requirements. 


AMENDMENTS TO THE REGULATIONS 


For the reasons stated above, parts 101 and 122 of the Customs Regu- 
lations (19 CFR parts 101 and 122) are amended as set forth below: 


PART 101—GENERAL PROVISIONS 


1.The authority citation for Part 101 is revised to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 1, 2, 66, 1202 (General Note 8, Har- 
monized Tariff Schedule of the United States (HTSUS)), 1623, 1624. 

2. In § 101.3, the chart in paragraph (b) is amended by adding, in ap- 
propriate alphabetical order, “Lehigh Valley (T.D. 93-75)” in the col- 
umn headed “Ports of entry” in the Philadelphia, Pennsylvania district 
of the Northeast Region. 


PART 122—AIR COMMERCE REGULATIONS 
1. The authority citation for Part 122 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66, 1433, 1436, 1459, 1590, 
1594, 1623, 1624, 1644,; 49 U.S.C. App. 1509. 

2. In § 122.15, the chart in paragraph (b) is amended by removing 
“Lehigh Valley, Pennsylvania” in the column headed “Location” and, 
on the same line, “Allentown-Bethlehem-Easton Airport” in the col- 


umn headed “Name”. 
MIcHAEL H. Lang, 
Acting Commissioner of Customs. 


Approved: September 8, 1993. 
JOHN P. SIMpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 24, 1993 (58 FR 49922)] 
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(T.D. 93-76) 


CUSTOMS APPROVAL OF SANSON MARINE, INC., 
AS A COMMERCIAL GAUGER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of approval of Sanson Marine, Inc., as a commercial 
gauger. 


SUMMARY: Sanson Marine, Inc., of Roselle, New Jersey has recently 
applied to U.S. Customs for approval to gauge imported petroleum, pe- 
troleum products, organic chemicals and vegetable and animal oils un- 
der Part 151.13 of the Customs Regulations (19 CFR 151.13). Customs 
has determined that Sanson Marine, Inc. meets all of the requirements 
for approval as a commercial gauger. 

Therefore, in accordance with Part 151.13(f) of the Customs Regula- 
tions, Sanson Marine, Inc. is approved to gauge the products named 
above in all Customs districts. 


EFFECTIVE DATE: September 8, 1993. 


FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Chief, 
Technical Branch, Office of Laboratories and Scientific Services, U.S. 
Customs Service, 1301 Constitution Avenue NW, Washington, D.C. 


20229, (202-927-1060). 


Dated: September 15, 1993. 
JOHN B. O’ LOUGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, September 24, 1993 (58 FR 50082) 
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(T.D. 93-77) 


EXTENSION OF INCHCAPE TESTING SERVICES-CALEB BRETT, 
INC., CUSTOMS GAUGER APPROVAL TO THE NEW SITES 
LOCATED IN FREEPORT AND TEXAS CITY, TEXAS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of the extension of Inchcape Testing Services-Caleb 
Brett, Inc., Customs gauger approval to include their Freeport and 
Texas City, Texas facilities. 


SUMMARY: Inchcape Testing Services-Caleb Brett, Inc., a Customs ap- 
proved gauger and accredited laboratory under Section 151.13 of the 
Customs Regulations (19 CFR 151.13), has been given an extension of 
its Customs gauger approval to include its new facilities in Freeport, 
Texas and Texas City, Texas. Specifically, the extension given to the 
Freeport and Texas City sites will include the approval to gauge petro- 
leum and petroleum products, organic compounds in bulk and liquid 
form and animal and vegetable oils. 


SUPPLEMENTARY INFORMATION: 

Part 151 of the Customs Regulations provides for the acceptance at 
Customs Districts of gauging reports for certain products from Customs 
approved gaugers. Inchcape Testing Services-Caleb Brett, Inc., a Cus- 


toms-approved commercial gauger and accredited laboratory, has ap- 
plied to Customs to extend its Customs gauger approval to its Freeport 
and Texas City, Texas facilities. Review of the qualifications of Inchcape 
Testing Services-Caleb Brett, Inc., Freeport and Texas City sites shows 
that the extension is warranted and, accordingly, has been granted. 


EFFECTIVE DATE: September 13, 1993. 


FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Technical 
Branch, Office of Laboratories and Scientific Services, U.S. Customs 
Service, 1301 Constitution Ave., NW, Washington, D.C. 20229 (202) 
927-1060. 


Dated: September 21, 1993. 


JOHN B. O’ LOUGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, September 27, 1993 (58 FR 50389)] 
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19 CFR Part 4 
(T.D. 93-78) 


VESSELS IN FOREIGN AND DOMESTIC TRADES; 
CONFORMING AMENDMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document makes various conforming amendments to 
the Customs Regulations, in accordance with current statutory law, pri- 
marily involving, among other things, changes in the documentation is- 
sued to vessels engaged in the foreign, coastwise or Great Lakes trade, or 
to vessels engaged in recreational use or in the fisheries. 

Also, the Customs Regulations are amended to follow U.S. Coast 
Guard regulations adopted pursuant to statutory law, under which U.S. 
citizenship requirements for vessel documentation are eased for vessels 
used to clean up, recover and transport oil discharged into the navigable 
waters of the United States and the Exclusive Economic Zone. 


EFFECTIVE DATE: September 27, 1993. 


FOR FURTHER INFORMATION CONTACT: Barbara E. Whiting, 
Carrier Rulings Branch, (202-482-6940). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


As part of a continuing program to keep its regulations current, the 
Customs Service has determined that various legislative actions neces- 
sitate conforming amendments to Part 4 of the Customs Regulations 
(19 CFR Part 4), dealing with vessels engaged in foreign, coastwise, and 
Great Lakes trades, as well as with vessels engaged in recreational use 
and in the fisheries. Following is a summary of these changes. 


DISCUSSION OF CHANGES 


1. Federal documentation of vessels serves as a type of national regis- 
try, establishing a vessel’s qualification for certain uses. Endorsements 
on a Certificate of Documentation specify how a vessel may be em- 
ployed. The U.S. Coast Guard has authority to regulate and issue Cer- 
tificates of Documentation and endorsements to qualified vessels. 

Section 4.0(c), Customs Regulations (19 CFR 4.0(c)), states in part 
that a Certificate of Documentation issued for a vessel by the U.S. Coast 
Guard may, upon proper application, be endorsed either for registry, or 
for a coastwise license, a Great Lakes license, a fisheries license, or a 
pleasure license, if the vessel is so qualified. In brief, documentation in- 
volving a registry, or the use of a vessel either in the coastwise trade, 
trade on the Great Lakes, the fisheries, or for pleasure, is governed, re- 
spectively, by 46 U.S.C. §§ 12105, 12106, 12107, 12108 and 12109. 
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In 1989, Public Law 101-225 amended the vessel documentation laws 
by making certain changes in the terminology used in vessel documen- 
tation. Specifically, § 12105 was amended by substituting “registry en- 
dorsement” for “registry”; § 12106 was amended by substituting 
“coastwise endorsement” for “coastwise license”; § 12107 was amended 
by substituting “Great Lakes endorsement” for “Great Lakes license”; 
§ 12108 was amended by substituting “fishery endorsement” for “fish- 
ery license”; and § 12109 was amended by substituting “recreational 
endorsement” for “recreational license”. In this latter regard, in 1985, 
Public Law 99-36 had amended § 12109 by substituting “recreational” 
for “pleasure”. 

In 1988, Public Law 100-239 amended 46 U.S.C. 12106 and 12107, by 
removing the provisions relating to the use of U.S. vessels in the fisher- 
ies, which were otherwise documented specifically for the coastwise 
trade, or for trade on the Great Lakes, respectively. Furthermore, in 
1986, Public Law 99-659, largely in conformance with Presidential 
Proclamation Number 5030, established and defined an “Exclusive 
Economic Zone”, which superseded the “Fishery Conservation Zone”, 
under the Fishery Conservation and Management Act (16 U.S.C. 1801 
et seq.). 

Accordingly, paragraphs (c)(1) to (c)(5) of § 4.0 are hereby amended 
by including these changes in the terminology used for vessel documen- 
tation. In recognition of the fact that terminology inconsistent with the 
changes being made in this document regarding the documentation of 
vessels is used throughout Part 4, Customs is also stating in § 4.0 that 
any other terminology used elsewhere in Part 4 shall be read as synony- 
mous with the applicable terminology contained in § 4.0. Customs is not 
conforming all of Part 4 to the correct terminology at this time because it 
anticipates doing so in a complete revision of Part 4 in the near future. 

In any event, § 4.0 is further amended by removing any reference to 
the fisheries from paragraphs (c)(2) and (c)(3) with respect to vessels 
authorized for the coastwise trade or for trade on the Great Lakes, and 
by replacing “Fishery Conservation Zone” with “Exclusive Economic 
Zone” in paragraph (c)(4) concerning vessels employed in the fisheries. 
In addition, paragraph (c)(1) of § 4.0 pertaining to vessels endorsed with 
a registry endorsement is amended, pursuant to 46 U.S.C. 12105(b), to 
include reference to the island of Wake. 

2. Generally speaking, under 46 U.S.C. 12102(a), a vessel is eligible 
for documentation, if, among other things, it is owned by: an individual 
who is a citizen of the United States; an association, trust, joint venture, 
or other entity, all of whose members are citizens, and which is lawfully 
able to hold title to a vessel; a partnership whose general partners are 
citizens, and the controlling interest of which is owned by citizens; a do- 
mestic corporation, whose president or other chief executive officer and 
chairman of its board of directors are citizens, and no more of its direc- 
tors are noncitizens than a minority of the number necessary to consti- 
tute a quorum; the U.S. Government; or the government of a State. 
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On August 18, 1990, Public Law 101-380 amended 46 U.S.C. 12106, 
to add a new paragraph (d), which basically relaxed U.S. citizenship re- 
quirements for vessels authorized to engage in oil spill cleanup opera- 
tions in the navigable waters of the United States and the Exclusive 
Economic Zone. 

Specifically, under 46 U.S.C. 12106(d), a vessel owned by a not-for- 
profit oil spill response cooperative or by amember or members of sucha 
cooperative (and dedicated to the cooperative) may be issued a Certifi- 
cate of Documentation with a coastwise endorsement if the vessel is at 
least 50 percent owned by persons or entities which meet the usual citi- 
zenship requirements established under 46 U.S.C. 12102(a). However, 
the use of a vessel so endorsed is restricted to training for oil spill 
cleanup; deploying equipment, supplies and personnel for cleanup op- 
erations; and recovering and transporting oil discharged in a spill. 

By a document published in the Federal Register on March 3, 1992 
(57 FR 7640), the Coast Guard adopted final regulations in 46 CFR sub- 
part 68.05, in implementation of 46 U.S.C. 12106(d). Customs has deter- 
mined that these requirements should also be reflected in the Customs 
Regulations. Accordingly, § 4.80, Customs Regulations (19 CFR 4.80), is 
amended to add a new paragraph to this effect. 


INAPPLICABILITY OF PuBLIC NOTICE AND COMMENT AND DELAYED EFFECTIVE 
DATE REQUIREMENTS, THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE 
ORDER 12291 


Inasmuch as these amendments merely conform the Customs Regu- 
lations to existing law as noted above, pursuant to 5 U.S.C. 553(b)(B), 
notice and public procedure thereon are unnecessary and pursuant to 
5 U.S.C. 553(d)(3), a delayed effective date is not required. Since this 
document is not subject to the notice and public procedure require- 
ments of 5 U.S.C. 553, it is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). These amendments do not meet the 
criteria for a “major rule” as defined in E.O. 12291; therefore, a regula- 
tory impact analysis is not required thereunder. 


DRAFTING INFORMATION 


The principal author of this document was Russell Berger, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other of- 
fices participated in its development. 


List OF SUBJECTS IN 19 CFR Part 4 


Customs duties and inspection, Exports, Freight, Harbors, Maritime 
carriers, Oil pollution, Reporting and recordkeeping requirements, 
Vessels. 


AMENDMENTS TO THE REGULATIONS 


Part 4, Customs Regulations (19 CFR Part 4), is amended as set forth 
below. 
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PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for Part 4 continues to read as fol- 
lows, and the specific sectional authority for § 4.80 is revised to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. App. 3; 
* * * * * * * 


§ 4.80 also issued under 46 U.S.C. 12106, 46 U.S.C. App. 251, 289, 319, 
802, 808, 883, 883-1; 


* * * * * * * 


2. Section 4.0(c) is amended by revising its second and third sentences 
and adding a new sentence immediately after the second sentence to 
read as follows: 

§ 4.0 General definitions. 


* * * * * * * 


(c) * * * Upon qualification and proper application to the appropriate 
Coast Guard office, the Certificate of Documentation may be endorsed 
with a (1) registry endorsement (generally, available to a vessel to be 
employed in foreign trade, trade with Guam, American Samoa, Wake, 
Midway, or Kingman Reef, and other employments for which another 
endorsement is not required), (2) coastwise endorsement (generally, en- 
titles a vessel to employment in the coastwise trade, and other employ- 


ments for which another endorsement is not required), (3) Great Lakes 
endorsement (generally, entitles a vessel to engage in the coastwise 
trade on the Great Lakes and their tributary and connecting waters, in 
trade with Canada, and in other employments for which another en- 
dorsement is not required), (4) fishery endorsement (generally, subject 
to federal and state laws regulating the fisheries, entitles a vessel to fish 
within the Exclusive Economic Zone (16 U.S.C. 1811) and landward of 
that zone and to land its catch) or (5) recreational endorsement (entitles 
a vessel to recreational use only). Any other terminology used elsewhere 
in this part to describe the particular documentation of a vessel shall be 
read as synonymous with the applicable terminology contained in this 
paragraph. Generally, any vessel of at least 5 net tons and wholly owned 
by a United States citizen or citizens is eligible for documentation ex- 
cept that for a coastwise, Great Lakes, or fisheries endorsement a vessel 
must also be built in the United States. * * * 
* * * * * * * 

4. Section 4.80 is amended by redesignating paragraph (h) as para- 
graph (i), and by adding a new paragraph (h) to read as follows: 
§ 4.80 Vessels entitled to engage in coastwise trade. 

* * * * * * * 


(h) A vessel which is at least 50 percent owned by a citizen as defined 
in 46 CFR subpart 68.05, and which, except for citizenship require- 
ments, is otherwise entitled to be documented with a coastwise endorse- 
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ment, may be documented with a limited coastwise endorsement, 
provided the vessel is owned by a not-for-profit oil spill response coop- 
erative or by one or more members of such a cooperative who dedicate 
the vessel to the use of the cooperative (46 U.S.C. 12106(d)). Notwith- 
standing 46 U.S.C. App. 883, a vessel may be documented with such a 
limited endorsement even if formerly owned by a not-for-profit oil spill 
response cooperative or by one or more members thereof, as long as the 
citizenship criteria of 46 CFR subpart 68.05 are met. A vessel so docu- 
mented may operate on the navigable waters of the United States or in 
the Exclusive Economic Zone only for the purpose of training for oil spill 
cleanup operations; deploying equipment, supplies and personnel for 
cleanup operations; and recovering and/or transporting oil discharged 
in a spill. Such vessel may also engage in any other employment for 
which a registry, fishery, or Great Lakes endorsement is not required, 
and may qualify to operate for other purposes by meeting the applicable 
requirements of 46 CFR part 67. 


* * * * * * * 


MIcHAEL H. Lang, 


Acting Commissioner of Customs. 


Approved: September 10, 1993. 
Rona.Lp K. NoBLg, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 27, 1993 (58 FR 50255)] 


ERRATA 
(T.D. 93-62) 


SYNOPSES OF DRAWBACK DECISIONS 


In Customs BULLETIN, V 27, No. 33, published August 18, 1993, make 
the following corrections: 
Page 18: 
T.D. 93-62(P), the citation to the Treasury Decision being revoked 
_ should be corrected to read “T.D. 86—126—M”; and 


T.D. 93-62(R), the citation to the Treasury Decision being revoked 
should be corrected to read “T.D. 75-312-K”. 


Dated: September 15, 1993. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 








U.S. Customs Service 


General Notice 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of August 1993 follow. 
The last notice was published in the Customs BULLETIN on September 15, 
1993. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue, N.W., (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: September 21, 1993. 
JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 174 
PERMITTED METHODS TO IDENTIFY FILERS OF PROTESTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions regarding what Customs will consider to be an acceptable method 
of identifying the filer of a protest filed to contest a Customs decision re- 
garding imported merchandise. The current regulations require that a 
protest be signed by the person filing the protest. In light of advances in 
methods of communication and the movement of Customs toward auto- 
mation in all aspects of its operations, Customs is proposing to accept 
methods of identification on protests and amendments to protest forms 
other than those which are handwritten in ink. The proposal would also 
amend the regulations to allow amendments of protests to have the 
same types of identification as original protests. 


DATE: Comments must be received before November 26, 1993. 


ADDRESSES: Comments (preferably in triplicate) should be submitted 
to U.S. Customs Service, ATTN: Regulations Branch, Franklin Court, 
1301 Constitution Avenue, NW., Washington, D.C. 20229, and may be 
inspected at the Regulations Branch, 1099 14th Street, NW., Suite 4000, 
Washington D.C. 


FOR FURTHER INFORMATION CONTACT: Ms. Rose Johnson, 
Office of Trade Operations, (202) 927-0376. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section 514 of the Tariff Act of 1930, as amended (19 U.S.C. 1514), es- 
tablishes the procedures which the public can use to administratively 
contest Customs decisions with respect to imported merchandise. Pro- 
cedures for filing protests of district directors, including the legality of 
all orders and findings, are set forth in §§ 174.11-174.16 of the Customs 
Regulations. Section 174.12 (c) currently requires that protests “be 
signed by the person filing the protest, or his agent, or attorney.” 
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Customs has determined that requiring handwritten signatures on 
protests is unnecessary. As long as a protest contains all the pertinent 
information (see § 174.23, Customs Regulations), and is filed in accor- 
dance with all other requirements of §§ 174.11 and 174.12, Customs 
Regulations, including identifying the filer, Customs believes the re- 
quirement of a handwritten signature serves no other purpose than to 
sometimes delay the filing of an already prepared protest by a protes- 
tant. A protest must be submitted within the time limit set forth in 
§ 174.12(e), Customs Regulations. 

Further, in its efforts to provide better service to the members of the 
trade community, Customs is in the process of increasing automation of 
all aspects of its operations. The Automated Commercial System (ACS) 
has been developed by Customs to enable Customs to process the rapidly 
increasing volume of commercial importations in an efficient and expe- 
ditious manner. 

One of the elements of the ACS will be a protest module which will 
enable protests to be filed electronically. Requiring a handwritten sig- 
nature on an electronic transmission would be self-defeating, if not im- 
possible. Although the module is not presently available, reference to 
the module (electronic certification) is being made in this proposal. This 
is being done to prevent multiple changes to the same section within a 
short period of time. Before the ACS protest module does become avail- 
able, another Notice of Proposed Rulemaking will be published which 
will provide detailed information and instructions for its use and how 
the electronic certification is intended to operate. 

In accordance with the above, Customs is now proposing to amend its 
regulations to permit the filing of a protest without requiring actual 
handwritten signatures on the protest. Customs is proposing to accept 
protests which contain signatures which are facsimile, telefax, typed, or 
stamped, and, when the protest module is available for use, electronic 
certification in ACS. 

Because Customs already accepts similar formats of signatures in cer- 
tain situations, it is not anticipated that any abuses or great confusion 
will arise, nor should it create any increased burden of any segment of 
the public. 

Customs is also proposing to amend § 174.14(d) so that the require- 
ments which apply to signatures on amendments of protests will con- 
form to those for the original protest. 


COMMENTS 


Before adopting this proposal, consideration will be given to any writ- 
ten comments (preferably in triplicate) that are timely submitted to 
Customs. All such comments received from the public pursuant to this 
notice of proposed rulemaking will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), on regular business days between 





U.S. CUSTOMS SERVICE 27 


the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 1099 
14th Street, NW., Suite 4000, Washington, D.C. 


REGULATORY FLEXIBILITY ACT 


For the reasons set forth above, it is hereby certified under the provi- 
sions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), that the pro- 
posed rule, if adopted, will not have a significant economic impact on a 
substantial number of small entities. Accordingly, the proposed rule 
is not subject to the regulatory analysis requirements of 5 U.S.C. 603 
and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as defined 
in E.0. 12291. Accordingly, a regulatory impact analysis is not required. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


List OF SUBJECTS IN 19 CFR Part 174 


Customs duties and inspection, Administrative practice and 
procedure 


PROPOSED AMENDMENT 


It is proposed to amend Part 174, Customs Regulations (19 CFR Part 
174), as set forth below. 


PART 174— PROTESTS 
1. The general authority citation for Part 174 is revised to read as 
follows: 
Authority: 19 U.S.C. 66, 1514, 1515, 1624. 
2. Paragraph (c) of § 174.12 is revised to read as follows: 


§ 174.12 Filing of protests. 
* * * * * * * 

(c) Identity of filer. The identity of the person filing the protest or his 
agent, or attorney shall be appended to the protest. This may be accom- 
plished through a signature which is handwritten in ink, stamped, 
typed, facsimile, telefax, or by electronic certification in ACS. If the per- 
son filing the protest is not the importer of record or consignee, the filer 
shall include his address and importer number, if any. 


oe * * * * * a 
3. Paragraph (d) of § 174.14 is revised to read as follows: 
§ 174.14 Amendment of protests. 


* * * * 
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(d) Identification of filer. An amendment to a protest may be filed only 
by the person who originally filed such protest or his agent or attorney 
subject to the provisions of § 174.3. The identity of the filer shall be 
noted on the amendment to a protest. Any acceptable method used to 
identify the filer described in § 174.12 (c) as being acceptable on a pro- 
test will be acceptable on an amendment to a protest. 

* * * * * * * 


MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: September 9, 1993. 
JOHN P. Simpson 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 27, 1993 (58 FR 50300)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-178) 


NSK Lrtp. anp NSK Corp., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 92-03-00158 


Plaintiffs move pursuant to Rule 56.1 of the Rules of this Court for judgment upon the 
agency record claiming that the Department of Commerce, International Trade Admini- 
stration (“Commerce” or “ITA”), (1) committed several clerical errors, (2) improperly ex- 
cluded cost of production data submitted by NSK, (3) incorrectly calculated antidumping 
duty margins on merchandise imported into the United States prior to the period of re- 
view, (4) incorrectly deducted direct selling expenses in the U.S. from exporter’s sales 
price, and (5) erroneously compared normal grade bearings with high precision grade 
bearings. 

Held: Plaintiffs’ motion is granted in part and this case is remanded to Commerce to 
(1) correct the misidentification of a part number, (2) search and average difmer data re- 
ported for the quarter during which a particular TRB model was sold and for the preceding 
quarter if it finds none in the same quarter as that in which the sale occurs, and (3) recon- 
sider all cost of production information on the record including cost information reported 
for quarters subsequent to sale. Plaintiffs’ motion is denied in all other respects. 

[Plaintiffs’ motion denied in part and granted in part; case remanded to ITA.] 


(Dated September 10, 1993) 


Coudert Brothers (Robert A. Lipstein, Matthew P. Jaffe and Nathan V. Holt) for 
plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Joan L. MacKenzie, Senior Counsel, Office of the Chief Counsel for Import 
Administration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
William A. Fennell, Patrick J. McDonough and Julie Chasen Ross) for defendant- 
intervenor. 


OPINION 


TsoucaLas, Judge: Plaintiffs move pursuant to Rule 56.1 of the Rules 
of this Court for judgment upon the agency record claiming that the 
Department of Commerce, International Trade Administration (“Com- 
merce”), (1) committed several clerical errors, (2) improperly excluded 
cost of production data submitted by NSK, (3) incorrectly calculated an- 
tidumping duty margins on merchandise imported into the United 
States prior to the period of review, (4) incorrectly deducted direct sell- 
ing expenses in the U.S. from exporter’s sales price, and (5) erroneously 
compared normal grade bearings with high precision grade bearings in 
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Tapered Roller Bearings, Finished and Unfinished, and Parts Thereof, 
From Japan; Final Results of Antidumping Duty Administrative 
Review (“Final Results”), 57 Fed. Reg. 4,951 (1992). 

On November 20, 1989, Commerce published a notice of initiation of 
an administrative review of antidumping duty orders covering tapered 
roller bearings and parts thereof from Japan from October 1, 1988 
through September 30, 1989. Initiation of Antidumping and Counter- 
vailing Duty Administrative Reviews, 54 Fed. Reg. 48,010 (1989). Com- 
merce published its preliminary results of the administrative review on 
May 6, 1991 and estimated the antidumping duty margin to be 30.46% 
for NSK. Tapered Roller Bearings and Parts Thereof, Finished and 
Unfinished From Japan; Preliminary Results of Antidumping Duty 
Administrative Review (“Preliminary Results”), 56 Fed. Reg. 20,593 
(1991). On February 11, 1992, Commerce published its Final Results es- 
tablishing an antidumping duty margin of 40.37% for NSK. Final 
Results, 57 Fed. Reg. at 4,960. 


DISCUSSION 


In reviewing a final determination of Commerce, this Court must up- 
hold that determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence has been defined as being 
“more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). It is “not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of 
a differing interpretation of the record.” Timken Co. v. United States, 
12 CIT 95, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. 
Cir. 1990). 


1. Clerical Errors: 


NSK claims that in its final determination Commerce committed 
three clerical errors. 


A. Identification of Part Number: 

First, NSK claims that a 19 digit part number ending in “UOI” was 
misidentified as ending in “VOI.” Commerce concedes this clerical error 
and agrees that this case should be remanded to Commerce for correc- 
tion of such error. 


B. Thrust Bearings: 

NSK claims that in attempting to correct a clerical programming er- 
ror in the treatment of bearings with a Y2 factor equal to zero (i.e., 
thrust bearings) in the preliminary determination, Commerce perpetu- 
ated another error in the final determination, which resulted in the 
comparison of a thrust bearing sold by NSK in the United States with a 
dissimilar product sold in the home market. 
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In the Final Results, Commerce compared U.S. thrust bearing models 
with home market thrust bearing models. When there were no sales of 
thrust bearing models in the home market, Commerce looked for “simi- 
lar” home market tapered roller bearing (“TRB”) models. Defendant’s 
Memorandum in Partial Opposition to Plaintiff’s Motion for Judgment 
on the Agency Record (“Defendant’s Memorandum”) at 6-7. 

On several occasions, using its five factor model match methodology, 
Commerce determined that a U.S. TRB model with a Y2 factor equal to 
zero was “similar” and, therefore, comparable with a home market TRB 
model with a Y2 factor equal to 12. Id. at 7. The fact that the value of the 
Y2 factor was not identical for both models did not render them dissimi- 
lar. In determining “such or similar” merchandise, Commerce exam- 
ined five criteria including (1) inside diameter, (2) outside diameter, 
(3) width, (4) dynamic load rating, and (5) the Y2 factor. Id. at 6. In fo- 
cusing upon the Y2 factor, NSK ignores the importance of the other four 
factors used in selecting “similar” merchandise. After evaluating all of 
the criteria used to select similar merchandise in this case, this Court 
deems Commerce’s selection as reasonable. Therefore, no clerical error 
occurred in the comparison with thrust bearings and this issue is hereby 
affirmed. 


C. Adjustments for Differences in Merchandise: 


NSK claims that a third clerical error occurred in Commerce’s calcu- 
lation of adjustments for differences in the physical characteristics of 
merchandise sold in the U.S. and the Japanese market. Pursuant to 
Commerce’s orders, NSK reported cost of production information by 
quarter under the variable “difmer.” Commerce utilized this informa- 
tion in adjusting for differences in merchandise, and calculated an aver- 
age value for difmer to insure that merchandise with differences in 
physical characteristics representing more than twenty percent of the 
cost of production would not be identified as similar merchandise. NSK 
claims, however, that Commerce erroneously excluded certain difmer 
data calculations. 

Commerce concedes that in making such adjustments it failed to 
search for difmer data submitted for the preceding quarter. Defendant’s 
Memorandum at 8. Thus, this case should be remanded back to Com- 
merce so that it can search for, and then average, difmer data reported 
for the quarter during which a particular TRB model was sold and for 
the preceding quarter if it finds none in the same quarter as that in 
which the sale occurred. 


2. Cost of Production Data: 


NSK further claims that Commerce improperly disregarded cost of 
production data submitted by NSK, failed to compare this data to rele- 
vant home market sales, and as a consequence excluded certain home 
market sales transactions from its calculation of foreign market value. 

Commerce states that given the significant volume of home market 
sales involved in this review, which covered several respondents, Com- 
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merce first examined the sales to determine whether it was appropriate 
to average the respondents’ home market sales in accordance with 
19 U.S.C. § 1677f-1 (1988 & Supp. 1993). Commerce subsequently de- 
termined that the overall weighted-average prices were representative 
of NSK’s transactions under consideration because the weighted-aver- 
age price for each model sold by NSK over the entire period did not vary 
meaningfully from the monthly weighted-average prices of sales. Pre- 
liminary Results, 56 Fed. Reg. at 20,594. Commerce then calculated the 
single FMV for each TRB model sold by NSK, or on an annual weighted- 
average basis. Id. 

In certain instances in which NSK failed to submit cost of production 
data for the sales quarter and the preceding quarter, Commerce claims 
that it had no choice but to disregard the sale because the sale may have 
been made at below the cost of production. Commerce further claims 
that NSK’s failure to submit cost of production data for the appropriate 
period of time precluded Commerce from calculating FMV for these 
sales upon the basis of constructed value. Commerce, however, did not 
look to the production of merchandise subsequent to the date of sale to 
determine whether the home market sale was below the cost of produc- 
tion. Therefore, this case is also remanded so that Commerce may con- 
sider all cost of production information on the record, including cost 
information reported for quarters subsequent to the sale. 


3. Merchandise Imported Prior to the Period of Review: 

NSK further claims that Commerce incorrectly calculated antidump- 
ing duty margins on merchandise imported into the United States prior 
to the period of review. 

Plaintiffs also claim that Commerce improperly failed to exclude 
bearings not subject to the antidumping duty orders from this review. 
NSK claims that Commerce’s assessment methodology for exporter’s 
sales price sales is contrary to law in that Commerce reviewed sales 
rather than the entries of merchandise which are the subject of the ad- 
ministrative review. 

NSK states that Commerce must restrict its calculation of the an- 
tidumping duties to entries of merchandise subject to the antidumping 
duty orders, citing 19 U.S.C. § 1675(a)(2) (1988). 

According to 19 U.S.C. § 1675(a)(2), the administering authority shall 
determine — 

(A) the foreign market value and United States price of each en- 
try of merchandise subject to the antidumping duty order and in- 
cluded within that determination, and 

(B) the amount, if any, by which the foreign market value of each 
such entry exceeds the United States price of the entry. 

Commerce properly reviewed all bearing sales made during the re- 
view period rather than only bearings that were entered and sold during 
the review period because 

(1) there is usually a lag time between entry and sale, (2) the entry 
data is often unavailable during the review, (3) a dumping margin 
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cannot be determined without a sale, (4) dumping on sales made 
during the review period is representative of dumping on entries 
made during the review period, and (5) review of sales, which can 
cover many entries of merchandise, can eliminate the necessity of 
conducting multiple reviews of the same sales information because 
a sale can cover entries made during several review periods. 
NSK Lid. v. United States,17 CIT _,__, Slip Op. 93-110 at 11. 
This Court recently stated that the “purpose and clear meaning of the 
language of the antidumping duty statute requires that there be some 
meaningful sale to, or in, the U.S. market which can be compared to 
FMV [foreign market value] to derive the dumping margin.” Torrington 
Co. v. United States, 17CIT__,__, 818 F. Supp. 1563, 1572 (1993). 
Furthermore, the Court recently affirmed Commerce’s assessment 
methodology stating that “although Commerce looks at sales to calcu- 
late dumping margins, dumping duties were assessed only upon the en- 
tries made during the period of review.” NSK Ltd.,17CIT at___, Slip 
Op. 93-110 at 11. Thus, Commerce’s methodology for calculating dump- 
ing duties in this case is reasonable and this issue is hereby affirmed. 


4. Direct Selling Expenses: 

NSK also claims that Commerce incorrectly deducted direct selling 
expenses in the United States from the exporter’s sales price. This issue 
has consumed the Court’s time in recent decisions and the Court has 
consistently held that “direct selling expenses are properly character- 
ized as differences in circumstances of sale giving rise to an adjustment 
of FMV.” NSK Lid. v. United States, 17CIT__,__, Slip Op. 93-50 
at 6 (April 2, 1993); NTN Bearing Corp. of America v. United States, 
17CIT__, __, Slip Op. 93-51 at 4 (April 13, 1993); NTN Bearing 
Corp. of America v. United States, 17 CIT , ___, lip Op. 93-56 at 4 
(April 21, 1993); NT'N Bearing Corp. of America v. United States, 14 CIT 
623, 637, 747 F. Supp. 726, 738-39 (1990); Timken Co. v. United States, 
11 CIT 786, 800, 673 F. Supp. 495, 509 (1987). 

Although the law is clear on this issue, “Commerce repeatedly ignores 
the law and disobeys the decisions of this Court. A remand in this case 
would be futile since it would affect only deposit rates.” NSK Lid., 
17 CIT at , slip Op. 93-50 at 6. Furthermore, any overpayment 
of deposits will be refunded to NSK together with interest pursuant to 
19 U.S.C. §§ 1673f(b) and 1677g (1988 & Supp. 1993). NSK Lid. v. 
United States,17CIT__,_ _, Slip Op. 93-92 at 4 (June 3, 1993). 


5. Comparison of Grade Bearings: 

NSK claims that Commerce also erroneously compared normal grade 
bearings with high precision grade bearings. It claims that Commerce’s 
model match methodology failed to recognize important distinctions be- 
tween normal grade and high precision grade bearings, which resulted 
in the comparison of highly dissimilar merchandise. 

At the administrative level Commerce disagreed with NSK stating 
that the “physical criteria pertinent to model match selection have been 
well established in previous segments of this proceeding. NSK has not 
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provided evidence that the chosen physical criteria and/or the standard 
for the comparable value of merchandise are inadequate.” Final Re- 
sults, 57 Fed. Reg. at 4,952. 

In this review, Commerce utilized a five characteristic model match 
methodology to determine such or similar merchandise. The Court has 
upheld this methodology as reasonable in the past. NTN Bearing Corp. 
of America v. United States, 14 CIT 623, 747 F. Supp. 726 (1990). 
In NTN Bearing Corp., the Court noted that Commerce has “broad dis- 
cretion in the selection of methodology” and that, “absent a showing of 
unreasonableness,” Commerce’s choice of methodology should be up- 
held. Id. at 633, 747 F. Supp. at 736. “Such or similar” merchandise is 
defined as: 


(A) The merchandise which is the subject of an investigation and 
other merchandise which is identical in physical characteristics 
with, and was produced in the same country by the same person as, 
that merchandise. 

(B) Merchandise — 

(i) produced in the same country and by the same person as 
the merchandise which is the subject of the investigation, 

(ii) like that merchandise in component material or materi- 
als and in the purposes for which used, and 

(iii) approximately equal in commercial value to that 
merchandise. 


(C) Merchandise — 

(i) produced in the same country and by the same person and 
of the same general class or kind as the merchandise which is 
the subject of the investigation, 

(ii) like that merchandise in the purposes for which used, and 

(iii) which the administering authority determines may rea- 
sonably be compared with that merchandise. 


19 U.S.C. § 1677(16) (1988 & Supp. 1993). Furthermore, it is the party 
contesting Commerce’s methodology that has the burden of demon- 
strating that Commerce’s methodology was unreasonable. Timken Co. 
v. United States, 11 CIT 786, 792-93, 673 F. Supp. 495, 503 (1987). While 
NSK has demonstrated some differences, these differences as a whole 
are not probative of whether normal and high precision bearings may be 
considered “such or similar” merchandise under the statute (19 U.S.C. 
§ 1677(16)). Furthermore, the Court has deemed merchandise as simi- 
lar in the past despite the products having different characteristics or 
uses. See U.H.F.C. Co. v. United States, 916 F.2d 689 (Fed. Cir. 1990); 
United Engineering and Forging v. United States, 15 CIT 561, 779 
F. Supp. 1375 (1991); Monsanto Co. v. United States, 12 CIT 937, 698 
F. Supp. 275 (1988); Kerr-McGee Chem. Corp. v. United States, 14 CIT 
422, 741 F. Supp. 947 (1990). Thus, when considered as a whole, Com- 
merce acted reasonably in comparing normal grade bearings with high 
precision grade bearings. 
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CONCLUSION 


In accordance with the foregoing opinion, plaintiffs’ motion for judg- 
ment on the agency record is granted in part and this case is remanded to 
Commerce to (1) correct the misidentification of a part’s nineteen digit 
number, (2) search and average difmer data reported for the quarter 
during which a particular TRB model was sold and for the preceding 
quarter if it finds none in the same quarter as that in which the sale oc- 
curs, and (3) reconsider all cost of production information on the record 
including cost information reported for quarters subsequent to sale. 
Plaintiffs’ motion is denied in all other respects. Remand results are due 
within sixty (60) days of the date this opinion is entered. Comments to 
remand results are due within thirty (30) days thereafter and responses 
to the comments are due within fifteen (15) days of the date comments 
are due. 


NOTE: This is to advise that Slip Op. 93-179 is not available for publication at this time 
due to the confidential nature of the document. A public version of the document will be 
released and published in the CUSTOMS BULLETIN when available. 


(Slip Op. 93-179) 


VU. 


(Slip Op. 93-180) 


FEDERAL-MoGuL CorP., PLAINTIFF AND PLAINTIFF-INTERVENOR, AND 
TORRINGTON Co., PLAINTIFF AND PLAINTIFF-INTERVENOR v. UNITED 
STATES, DEFENDANT, AND NTN Bearinc Corp. of AMERICA, AMERICAN 
NTN BeEarING MANUFACTURING CorP., NTN Corp., Koyo Seiko Co., 
Ltp., Koyo Corp. or U.S.A., PEER BEARING Co., NSK Lrp., NSK Corp., 
CATERPILLAR INc., MINEBEA Co., LTp., AND NMB Corp., DEFENDANT- 
INTERVENORS 


Consolidated Court No. 91-07-00530 


Plaintiff, The Torrington Company (“Torrington”), moves pursuant to Rule 56.1 of the 
Rules of this Court for partial judgment on the agency record challenging the following 
actions by the Department of Commerce, International Trade Administration (“ITA”), al- 
leging that these actions were unsupported by substantial evidence on the administrative 
record and not in accordance with law: (1) adjustment to foreign market value (“FMV”) 
for pre-sale inland freight; and (2) the ITA’s conclusion that there were no indications that 
respondents knew or should have known that antifriction bearings sold to original equip- 
ment manufacturers (“OEMs”) with affiliates in the United States were destined for con- 
sumption in the United States. 

Held: This case is remanded to the ITA to allow the ITA to determine if JBIA inspection 
certificates provided evidence that respondents knew, or should have known, that sales to 
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Japanese OEMs with U.S. affiliates were destined for the U.S. market. If the ITA finds 
that respondents knew, or should have known, that sales to Japanese OEMs with US. af- 
filiates were destined for the U.S. market, the ITA will disregard those sales in calculating 
FMV. 

[Plaintiff's motion for judgment on the agency record granted in part and denied in 
part; case remanded.]} 


(Dated September 14, 1993) 


Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley, Joseph A. Perna, V and 
Larry Hampel) for plaintiff and plaintiff-intervenor Federal-Mogul Corporation. 
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Wesley K. Caine, Christopher J. Callahan, John M. Breen, Geert De Prest, Margaret E.O. 
Edozien, Lane S. Hurewitz, Patrick J. McDonough, Robert A. Weaver and Amy S. Dwyer) 
for plaintiff and plaintiff-intervenor The Torrington Company. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis and 
Jane E. Meehan); of counsel: John D. McInerney, Acting Deputy Chief Counsel for Import 
Administration, Dean A. Pinkert, Stephen J. Claeys and Craig R. Giesze, Attorney- 
Advisors, Office of the Chief Counsel for Import Administration, U.S. Department of 
Commerce, for defendant. 

Powell, Goldstein, Frazer & Murphy (Peter O. Suchman, Neil R. Ellis, Susan E. Silver, 
T. George Davis and Niall P. Meagher) for defendant-intervenors Koyo Seiko Co., Ltd. and 
Koyo Corporation of U.S.A. 

Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger, Kazumune V. Kano 
and Diane A. MacDonald) for defendant-intervenors NTN Bearing Corporation of Amer- 
ica, American NTN Bearing Manufacturing Corporation and NTN Corporation. 

Coudert Brothers (Robert A. Lipstein, Matthew P. Jaffe and Nathan V. Holt) for defen- 
dant-intervenors NSK Ltd. and NSK Corporation. 

Venable, Baetjer, Howard & Civiletti (John M. Gurley, John C. Dibble and Lindsay B. 
Meyer) for defendant-intervenor Peer Bearing Company. 

Powell, Goldstein, Frazer & Murphy (Richard M. Belanger Neil R. Ellis and D. 
Christine Wood) for defendant-intervenor Caterpillar, Inc. 

Tanaka Ritger & Middleton (H. William Tanaka, Michele N. Tanaka and Michael J. 
Brown) for defendant-intervenor Minebea Co., Ltd. and NMB Corporation. 


OPINION 


TsoucaLas, Judge: Plaintiff, The Torrington Company (“Torring- 
ton”), commenced this action to challenge certain aspects of the Depart- 
ment of Commerce, International Trade Administration’s (“ITA”) final 
results in the first administrative review of imports of antifriction bear- 
ings (“AFBs”) from Japan. Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From Japan; Final Results of 
Antidumping Duty Administrative Reviews (“Final Results”), 56 Fed. 
Reg. 31,754 (1991). Substantive issues raised by the parties in the un- 
derlying administrative proceeding were addressed by the ITA in the is- 
sues appendix to Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From the Federal Republic of Germany: 
Final Results of Antidumping Duty Administrative Review (“Issues 
Appendix”), 56 Fed. Reg. 31,692 (1991). 

Torrington has now filed its second motion for partial judgment on 
the agency record pursuant to Rule 56.1 of the Rules of this Court alleg- 
ing that the following actions by the ITA were unsupported by substan- 
tial evidence on the administrative record and not in accordance with 
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law: (1) adjustment to foreign market value (“FMV”) for pre-sale inland 
freight; and (2) the ITA’s conclusion that there were no indications that 
respondents knew or should have known that antifriction bearings sold 
to Japanese original equipment manufacturers (“OEMs”) with affili- 
ates in the United States were destined for consumption in the United 
States. Plaintiff's Memorandum in Support of its Motion for Partial 
Judgment on the Agency Record (“Torrington’s Memorandum”) at 
6-19. 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of im- 
ports of ball bearings, cylindrical roller bearings, spherical plain bear- 
ings and parts thereof from Japan. Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From the Federal Republic 
of Germany, France, Italy, Japan, Romania, Singapore, Sweden, Thai- 
land and the United Kingdom Initiation of Antidumping Administra- 
tive Reviews, 55 Fed. Reg. 23,575 (1990). 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts thereof from Japan; Preliminary 
Results of Antidumping Duty Administrative Reviews and Partial Ter- 
mination of Antidumping Duty Administrative Reviews, 56 Fed. Reg. 
11,186 (1991). 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. 31,754. 


DISCUSSION 


The Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

A final determination by the ITA in an administrative proceeding will 
be sustained unless that determination is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 
19U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 
1252, 1255 (1988). 


1. Adjustment to FMV for Pre-sale Inland Freight: 


In the Final Results, the ITA deducted all pre-sale movement ex- 
penses from its calculation of FMV stating: 


[W]e have determined that pre-sale inland freight should be treated 
as a movement expense and deducted from foreign market value. 
Because we do not treat pre-sale and post-sale movement charges 
differently in calculating an ex-factory U.S. price, we must treat 
these expenses in a similar manner in the home market, to ensure 
an equitable price-to-price comparison. 


Issue Appendix, 56 Fed. Reg. at 31,715. 
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Torrington argues that the ITA’s decision to deduct all pre-sale move- 
ment expenses from FMV is contrary to past ITA practice and the deci- 
sion of this court in Silver Reed America, Inc. v. United States, 7 CIT 23, 
34-35, 581 F. Supp. 1290, 1298-99 (1984), rev’d on other grounds sub 
nom. Consumer Prods. Div., SMC Corp. v. Silver Reed America, Inc., 
753 F.2d 1033 (Fed. Cir. 1985). Torrington’s Memorandum at 7-9. 
Torrington argues that the ITA is making this adjustment pursuant to 
its authority to adjust FMV for differences in circumstances of sales. See 
19 U.S.C. § 1677b(a)(4)(B) (1988), 19 C.F.R. § 353.56(a) (1991). 

Specifically, Torrington argues that in order for the ITA to make an 
adjustment to FMV for a difference in circumstance of sale, the expense 
at issue must be directly related to the sales being investigated. Tor- 
rington points out that the court in Silver Reed, 7 CIT at 34-35, 581 
F. Supp. at 1298-99, upheld ITA’s past practice of denying an adjust- 
ment to FMV for pre-sale expenses which could not be directly tied to 
sales. Torrington’s Memorandum at 8-9. Torrington argues that Silver 
Reed is directly on point because here respondents were unable to tie 
their pre-sale movement charges directly to the sales under investiga- 
tion. Id. at 9. 

Torrington admits that this court recently upheld the ITA’s new prac- 
tice of deducting all pre-sale movement expenses from FMV in Ad Hoc 
Comm. of AZ-NM-TX-FL Producers of Gray Portland Cement v. United 
States,16CIT__—,_, 787 F. Supp. 208, 211-13 (1992), but argues 
that this case was wrongly decided. Torrington’s Memorandum at 
11-13. 

Defendant, NSK and NTN rely on this court’s decision in Ad Hoc 
Comm.,16CIT at __, 787 F. Supp. at 211-13. Defendant’s Memoran- 
dum in Opposition to the Motion of The Torrington Company for Partial 
Judgment on the Agency Record (“Defendant’s Memorandum”) at 3-4; 
Memorandum of Points and Authorities in Opposition to Motion for Par- 
tial Judgment on the Agency Record (“NSK’s Memorandum”) at 10-11; 
Defendant-Intervenor NTN’s Opposition to Plaintiff’s Motion for Par- 
tial Judgment on the Agency Record (“NTN’s Opposition) at 3-6. 

The ITA’s decision to compare U.S. price to home market price at 
a contemporaneous point in the chain of commerce is reasonable. 
Torrington Co. v. United States, 17CIT__,__—«, 818 F. Supp. 1563, 
1576 (1993). In this case, the ITA has chosen an ex-factory price as 
the contemporaneous point in the chain of commerce. In order to make 
this comparison, certain expenses need to be removed from both U.S. 
and home market prices. This Court finds nothing unreasonable in 
the ITA’s removal of pre-sale movement expenses from both U.S. and 
home market prices as measured from the same point in the chain of 
commerce, in this case ex-factory. Id.; Ad Hoc Comm.,16 CIT at__, 
787 F. Supp. at 211-13. This method of treating pre-sale home market 
movement expenses has also been specifically upheld by this court in a 
well reasoned opinion in Nihon Cement Co. v. United States, 17 CIT 
___,__, Slip Op. 93-80 at 30-34 (May 25, 1993). 
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Therefore, this Court affirms the ITA’s deduction of pre-sale move- 
ment expenses from FMV. 


2. Sales to Original Equipment Manufacturers: 

During this administrative review, Torrington alleged that respon- 
dents had information which allowed them to determine whether AFBs 
sold to Japanese OEMs with affiliates in the U.S. were destined for the 
U.S. market. Torrington argued that if respondents were able to make 
this determination, such sales should not have been included in the cal- 
culation of FMV. 

In regard to this issue, the ITA stated in its Final Results: 


Our review of the record revealed that, in certain cases, sales 
were made to home market OEM customers that were affiliates of 
U.S. companies. However, this is normal when dealing with a global 
industry such as AFBs and with multinational firms. In such cases, 
it is reasonable for a manufacturer to believe that its sales to an 
OEM customer in the home market would, with certain exceptions, 
be consumed in that market. This is particularly true if the OEM 
customer has significant sales in the home market, or has not ap- 
plied for a refund of indirect taxes that are rebated or not collected 
upon exportation of the merchandise. The exceptions would in- 
clude situations in which the manufacturer was informed in ad- 
vance or had reason to know the ultimate destination based on such 
factors as market-specific product specifications, shipping or mark- 
ing instructions. In these reviews, we did not delete ens market 
sales to OEMs with U.S. affiliates because there was no indications 
that the manufacturer knew, or should have known, that these 
sales were for other than home market consumption. 


Issues Appendix, 56 Fed. Reg. at 31,741. 

Torrington renews its argument that evidence on the administrative 
record indicates that respondents had the information necessary for 
them to determine whether certain sales of AFBs in the home market to 
OEMs with U.S. affiliates were destined for the U.S. market. Torrington 
argues that the administrative record shows that AFBs destined for 
export would have a JBIA inspection certificate prepared by the manu- 
facturer for the Japanese Bearing Institute which would list the destina- 
tion of the exports, that Torrington presented the ITA with lists of 
Japanese OEMs with U‘S. affiliates and the location of their ware- 
houses, and that the verification report for Asahi Seiko Co., Ltd. 
(“Asahi”) indicated that Asahi was able to distinguish sales of AFBs des- 
tined for the U.S. market for at least one of Asahi’s Japanese customers. 
Administrative Record Japan Public Document Numbers (“AR Japan 
Pub. Doc. Nos.”) 262, 655, 664; Torrington’s Memorandum at 14-15. 

Torrington argues that the ITA abused its discretion by failing to 
further investigate Torrington’s allegations. Torrington argues that 
when a petitioner presents evidence on the administrative record which 
calls into question a respondent’s claim of ignorance as to the ultimate 
destination of AFBs sold in the home market, the ITA is required to 
fully investigate the issue. Torrington’s Memorandum at 16-17 (citing 
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Nakajima All Co. v. United States, 14 CIT 469, 475-76, 744 F. Supp. 
1168, 1173 (1990); Floral Trade Council of Davis, California v. United 
States, 12 CIT 1163, 1165, 704 F. Supp. 233, 236 (1988); Connors Steel 
Co. v. United States, 2 CIT 242, 248, 527 F. Supp. 350, 357 (1981), modi- 
fied, 3 CIT 79, 566 F. Supp. 1521 (1982)). Torrington argues that in a 
situation where the respondents allegedly possess the data needed to de- 
cide the issue, the ITA is required to place the burden on respondents of 
negating the evidence presented by Torrington. Torrington’s Memoran- 
dum at 17 (citing Timken Co. v. United States, 11 CIT 786, 804-05, 673 
F. Supp. 495, 512-13 (1987)). 

Defendant argues that the ITA’s duties are largely investigatory cit- 
ing Floral Trade Council, 12 CIT at 1165, 704 F. Supp. at 236. Defen- 
dant points out that the statute requires the ITA to conduct certain 
types of investigations. Thus, 19 U.S.C. § 1677b(b) (1988) sets out the 
conditions under which the ITA is required to conduct a cost of produc- 
tion investigation. However, in the vast majority of cases, the statute is 
silent as to the type of specific investigation the ITA is required to make 
and how that investigation is to be conducted. Defendant also argues 
that the ITA is “presumed to have given appropriate consideration to 
everything brought to its attention and relevant to the issue.” Defen- 
dant’s Memorandum at 11 (citing Smith Corona Corp. v. United States, 
15 CIT 355, 362, 771 F. Supp. 389, 396 (1991) (citations omitted)). 

Defendant points out that the statute does not address how the ITA is 
to determine if a respondent knew, or should have known, that home 
market sales of AFBs were actually destined for the U.S. market. There- 
fore, defendant argues that the ITA is granted broad discretion in mak- 
ing this determination. Defendant’s Memorandum at 12-13. 

Defendant argues that the ITA did examine this issue by looking at 
various factors which it considered dispositive as to whether the respon- 
dents were able to determine if home market sales were destined for the 
U.S. market. These factors included market-specific specifications and 
shipping or marking instructions. Defendant’s Memorandum at 12-13 
(citing Issues Appendix, 56 Fed. Reg. at 31,741). Defendant argues that 
examination of these factors led the ITA to reasonably conclude that re- 
spondents were unable to tell which home market sales might end up in 
the U.S. market. Jd. 

As to Torrington’s specific allegations, the ITA argues that because 
one of Nachi-Fujikoshi Corporation’s (“Nachi”) suppliers prepared the 
JBIA inspection certificate is not evidence that all AFB manufacturers 
prepared such certificates for exported AFBs, that Torrington’s provi- 
sion of lists of warehouses for OEMs with U.S. affiliates was not evi- 
dence that AFB manufacturers knew the destination of their products, 
and the fact that Asahi reported some home market sales which it be- 
lieved were destined for the U.S. market was not evidence that Asahi, or 
any other respondent, knew that other home market sales were destined 
for the U.S. market. Jd. at 14-15. 
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Defendant and NSK argue that placing the burden on respondents to 
prove that they had no knowledge of the destination of AFBs sold in the 
home market imposes the impossible burden of proving a negative. 
Defendant’s Memorandum at 13; NSK’s Memorandum at 12. 

Defendant and NTN point out that Nakajima, Floral Trade Council 
and Connors Steel Co. involved the question of whether the ITA was 
required to conduct a cost of production investigation pursuant to 
19 U.S.C. § 1677b(b). However, the determination which the ITA made 
here is not specifically covered by the statute or regulations and, there- 
fore, these cases do not apply. Defendant’s Memorandum at 12; NT'N’s 
Opposition at 8-10. 

NTN and NSK also argue that the ITA verified that NTN and NSK’s 
home market sales were correctly reported. AR Japan Pub. Doc. Nos. 
661, 724; NT'N’s Opposition at 7-8; NSK’s Memorandum at 11-13. 
NTN argues that Torrington has presented no evidence during the un- 
derlying administrative proceeding or before this Court that NTN was 
aware that the final destination of some of its home market sales was the 
U.S. market. NT'N’s Opposition at 7-8. 

ITA is granted broad discretion in the conduct of administrative re- 
views, especially in those aspects of the review which are not specifically 
governed by the statute or regulations. Also, the ITA is not required to 
investigate all allegations made by a petitioner. Kerr-McGee Chem. 
Corp. v. United States, 14 CIT 344, 362, 739 F. Supp. 613, 628 (1990); 
Floral Trade Council, 12 CIT at 1165, 704 F. Supp. at 236. 

However, the accurate determination of which sales should be clas- 
sified as home market sales and used to calculate FMV, and which 
sales should be classified as U.S. sales and used to calculate United 
States price, is central to accurately determining antidumping duty 
margins. 19 U.S.C. §§ 1675(a)(2), 1677a, 1677b(a) (1988). In asituation 
where the petitioner has provided the ITA with evidence which a rea- 
sonable mind would accept as calling into question whether respon- 
dents were able to distinguish home market sales destined for 
consumption in the home market from home market sales destined for 
consumption in the U.S. market, the ITA is required to diligently in- 
quire into these allegations. 

In this case, the ITA was presented with evidence that at least one 
Japanese manufacturer was able to determine that some home market 
sales were destined for consumption in the U.S. market. AR Japan Pub. 
Doc. No. 655. Many respondents admitted that some of their home mar- 
ket sales would end up in the U.S. market, but argued that they were 
unable to distinguish these sales. See, e.g., AR Japan Pub. Doc. No. 554. 
Even more important, information on the administrative record tends 
to show that Japanese manufacturers may have been required to pre- 
pare JBIA inspection certificates prior to export of AFBs. Preparation of 
such certificates would seem to require knowledge of the ultimate desti- 
nation of the AFBs. AR Japan Pub. Doc. No. 262. Torrington specifically 
pointed this out to the ITA and requested that the ITA investigate if this 
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information regarding JBIA inspection certificates was true and, if so, 
to request copies of any JBIA inspection certificates prepared by the re- 
spondents for home market sales. AR Japan Pub. Doc. No. 664. 

This Court can find no evidence on the administrative record that the 
ITA addressed Torrington’s specific allegations in regard to JBIA in- 
spection certificates. Given the importance of correctly classifying sales 
of AFBs as either home market sales or U.S. sales, it would seem that ata 
minimum the ITA was required to investigate the procedure for prepar- 
ing JBIA inspection certificates. If the ITA found that AFB manufactur- 
ers were required to prepare these certificates and the certificates 
contained the final destination of the AFBs upon export, the ITA should 
have requested copies of all JBIA inspection certificates prepared by re- 
spondents for home market sales in order to determine if any of these 
sales were destined for the U.S. market. 

Given Torrington’s uncontradicted assertion that JBIA inspection 
certificates contained final export destinations and were prepared by re- 
spondents, this Court finds that the ITA’s determination that the re- 
spondents did not possess information which would allow them to 
determine whether sales to OEMs with U.S. affiliates were destined for 
consumption in the U.S. market is not supported by substantial evi- 
dence on the administrative record. 

Therefore, this Court remands this issue to the ITA to determine if 
JBIA inspection certificates were prepared by the respondents and if the 
certificates contained the final destination of any AFBs which were ex- 
ported. If the ITA finds that JBIA inspection certificates were prepared 
by respondents and did contain the final destination of any AFB exports, 
the ITA is instructed to require respondents to provide the ITA with 
copies of any JBIA inspection certificates prepared by respondents for 
home market sales to OEMs with U.S. affiliates. ITA will then deter- 
mine if any respondent had prepared JBIA inspection certificates for 
home market sales that were destined for export to the Japanese OEMs’ 
US. affiliates. If the ITA discovers that any respondent had knowledge 
that its home market sales were destined for export to U.S. affiliates of 
Japanese OEMs, the ITA will disregard these sales in calculating FMV. 


CONCLUSION 


This case is remanded to the ITA to allow the ITA to determine if JBIA 
inspection certificates provided evidence that respondents knew, or 
should have known, that sales to Japanese OEMs with US. affiliates 
were destined for the U.S. market. If the ITA finds that respondents 
knew, or should have known, that sales to Japanese OEMs with U.S. af- 
filiates were destined for the U.S. market, the ITA will disregard those 
sales in calculating FMV. Remand results are due within sixty (60) days 
of the date this opinion is entered. Any comments or responses by the 
parties to the remand results are due within thirty (30) days thereafter. 
Any rebuttal comments are due within fifteen (15) days of the date re- 
sponses or comments are due. 
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OPINION 


Restanl, Judge: Plaintiff, a representative of the domestic industry 
that wishes to add parties to an administrative review under § 751 of the 
Trade Agreements Act of 1979, codified at 19 U.S.C. § 1675 (1988), seeks 
a preliminary injunction of liquidation of the entries it endeavors to 
have covered by the review. As this matter involves a finite set of entries 
occurring within a specific time period, Zenith Radio Corp. v. United 
States, 710 F.2d 806 (Fed. Cir. 1983), applies.1 That is, when, as here, 
the International Trade Commission makes an affirmative injury deter- 
mination, injury to the domestic industry is presumed. See id. at 810-11. 
Fuller implementation of the antidumping laws would thus follow from 
the court’s decision to apply remedies more broadly. See id. at 811. In 
addition, as some entries, which perhaps should be liquidated with in- 
creased duties as a result of the administrative review, could escape judi- 
cial review entirely without an injunction, under Zenith the irreparable 
harm standard of the four-part injunction test is met. See id. at 809-10; 
19 U.S.C. § 1516a(c)(1), (2) (1988). 

Even if the Zenith irreparable harm situation exists, a party must still 
carry the burden of persuasion as to the remaining three hurdles. See 
American Air Parcel Forwarding Co. v. United States, 1 CIT 293, 300, 
515 F. Supp. 47, 53 (1981) (burden must be met as to all four factors); 
FMC Corp. v. United States, No. 92-1366, at 13 (Fed. Cir. Aug. 19, 1993) 
(showing of irreparable harm under Zenith does not obviate the need to 
show some likelihood of success on the merits).2 Defendant argues that 
plaintiff has no chance of success on the merits. The court cannot say 


' Zenith, like the instant case, involved a request for administrative review under § 751 of the Trade Agreements Act 
of 1979, which governs only entries occurring within a fixed time period. Zenith, 710 F.2d at 808. 

2 Irreparable harm is more clearly established in this case than in FMC Corp., where successive zero percent margins 
had been found. No. 92-1366, at 2~4. No successive zero percent margins were found in the present case. Thus, as in 
Zenith, the original injury determination has weight. 
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that plaintiff is likely to succeed on the merits, but a substantial issue 
does exist for litigation. A serious question of law is sufficient grounds 
for a preliminary injunction if irreparable harm is clearly established. 
See American Air Parcel Forwarding, 1 CIT at 299, 515 F. Supp. at 53 
(quoting Telvest, Inc. v. Bradshaw, 618 F.2d 1029, 1032-33 (4th Cir. 
1980)). 

Areview of Floral Trade Council v. United States, 888 F.2d 1366 (Fed. 
Cir. 1989), reveals that the issue of whether a petitioner could specify 
“all producers and exporters” for review, and thereby satisfy the re- 
quirement that a party seeking review list specified individual produc- 
ers appears to be unresolved. Jd. at 1369-70. The question is whether, 
with regard to this fragmented industry, ITA may interpret its regula- 
tions to prevent a petitioner from transferring to ITA the burden of 
gathering the names of all producers and exporters. See 19 C.F.R. 
§ 353.22(a)(1) (1992). In other words, did Congress allow ITA to bar a 
petitioner from seeking a countrywide review if petitioner is unable to 
learn the names of producers and exporters, ITA has access to the rele- 
vant information and has the option of using sampling to reduce its ad- 
ministrative burden. See Floral Trade Council v. United States, 12 CIT 
788, 790-91, 692 F. Supp. 1387, 1390 (1988) (suggesting that review of 
a representative sample of producers and exporters might suffice).3 
Notably, by requesting an administrative review, plaintiff has demon- 
strated its willingness to lose the benefit of some of the larger duty rates 
that have been imposed in order to obtain a more complete and accurate 
review. The question is serious enough to satisfy the chance of success 
factor. 

As to the hardship balance, it is unlikely that denial of an injunction 
would speed the process of liquidation and thus lessen the burden on 
ITA. In addition, entries of over 450 producers and exporters are pres- 
ently enjoined. The court envisions that no significant disruption to the 
business of any private party, or to the administrative procedures of the 
governmental party, would result from the grant of this injunction. 

The public interest is more than satisfied by potential proper applica- 
tion of the antidumping law to the set of entries at issue, as has been rec- 
ognized by the scores of cases granting injunctions in a Zenith situation. 
See, e.g., Algoma Steel Corp. v. United States, 12 CIT 802, 806 n.6, 696 
F. Supp. 656, 660 n.6 (1988). As no objection is made to the form of order 
submitted by plaintiff, it is approved. 


3 See also Certain Fresh Cut Flowers from Columbia, 52 Fed. Reg. 6842, 6842-43 (Dep’t Comm. 1987) (final determ. 
of sales at less than fair value) (reviewing random sample of twelve flower companies to avoid overtaxing Commerce 
Department’s limited resources). 
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OPINION 


CaRMAN, Judge: Plaintiff, Mitsubishi Heavy Industries (MHI), moves 
for judgment upon the agency record pursuant to Rule 56.1 of this 
Court. Plaintiff contests certain aspects of the Department of Com- 
merce’s (Commerce) final results in Certain Internal-Combustion, 


Industrial Forklift Trucks from Japan, Final Results of Antidumping 
Duty Administrative Review, 57 Fed. Reg. 3,167 (1992) (Final Determi- 
nation). Plaintiff seeks to have the Court remand the matter to Com- 
merce. The Court has jurisdiction over this action pursuant to 28 U.S.C. 
§ 1581(c) (1988). 


BACKGROUND 


Commerce published an antidumping duty order covering certain 
internal-combustion forklift trucks from Japan on June 7, 1988, and a 
notice of an initiation of administrative review of the antidumping duty 
order on July 25, 1989. See Antidumping Duty Order and Amendment to 
Final Determination of Sales at Less Than Fair Value; Certain Indus- 
trial Internal-Combustion Forklift Trucks from Japan, 53 Fed. Reg. 
20,882 (1988); Initiation of Antidumping and Countervailing Duty 
Administrative Reviews, 54 Fed. Reg. 30,915 (1989) (Initiation). The re- 
view covered the period of November 24, 1987 through May 31, 1989. 
Initiation, 54 Fed. Reg. 30,915. 

Commerce sent MHI a questionnaire on August 4, 1989, requesting 
information on MHI’s corporate structure and sales data of forklift 
trucks in the home market and United States. R.Doc. 24. MHI stated it 
sold forklift trucks directly to Mitsubishi Motors Corporation (MMC) 
and MHI dealers, and made its sales to the U.S. through trading compa- 
nies. Conf. Doc. 14 at 245. According to MHI, “[b]joth types of dealers 
operate under the same dealership agreement, except the agreement 
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with MHI dealers has an additional article providing advice and counsel 
by MHI Also, as explained below, MHI dealers receive special rebates 
and terms of payment.” Jd. MHI argued in its response Commerce 
“should only consider sales to MMC dealers because all MMC dealers 
are treated equally and are treated differently than MHI dealers.” Jd. at 
248. MHI therefore, submitted data pertaining to its sales to MMC deal- 
ers, but no information regarding MHI dealer sales to unrelated cus- 
tomers. MHI also failed to report approximately 30% of U.S. sales, 
arguing these sales had been liquidated by the U.S. Customs Service. 
Conf. Doc. 14; Conf. Doc 95. 

In response to petitioners’ below cost allegations, on March 20, 1990, 
Commerce requested MHI provide information on sales by MHI dealers 
to unrelated buyers or show that sales from MHI to MHI dealers were 
arm’s-length transactions. R.Doc. 176. Commerce also asked MHI to 
correct prior deficiencies including submitting MHI dealer sales to un- 
related customers in Japan in order to demonstrate whether MHI sales 
to MHI dealers were arm’s-length transactions. Id. MHI subsequently 
submitted a response, but refused to submit data on sales between MHI 
dealers and end users. R.Doc. 187 at 1595. MHI claimed the requested 
information was not relevant to the proceeding “regardless of whether 
MHI’s sales to MHI dealers are or are not considered arms-length trans- 
actions.” Jd. Plaintiff further stated it would “be extremely burdensome 
if not impossible for MHI to obtain information from its related dealers 
on their sales.” Id. at 1597. 

After Commerce requested information relevant to its change in the 
model match selection process and made additional requests for MHI 
dealers sales to end users, MHI submitted its supplemental responses. 
See R.Doc. 208; R.Doc. 214; R.Doc. 222. It failed, however, to report sales 
for allegedly liquidated entries and again refused to submit MHI dealer 
sales to end users. R.Doc. 222 at 2,111. 

MHI continued to refuse to supply the required data despite requests 
from Commerce in several letters and conferences. See R.Doc. 248; 
R.Doc. 250; R.Doc. 256; R.Doc. 272. Commerce advised MHI that failure 
to report all MHI dealer sales to end users could result in the use of BIA. 
R.Doc. 272. MHI finally agreed to provide the data if it were granted a 
45-day extension of time which, according to MHI, would be necessary 
to “undertake the enormous task of compiling this information.” R.Doc. 
278 at 337-38. MHI, however, stated that Commerce must determine 
whether sales between MHI dealers and end users would be used in com- 
puting foreign market value before MHI would submit such informa- 
tion. Id. 

On October 16, 1990, the day after the due date for MHI’s supplemen- 
tal questionnaire, Commerce personnel met with MHI representatives 
to discuss MHI’s request for an extension of time. R.Doc. 287. During 
this meeting, Commerce stated it needed the MHI dealer to end users 
sales information and MHI responded that Commerce should not exam- 
ine such sales. Jd. At the conclusion of the meeting, Commerce denied 
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MHI’s request for an extension of time. R.Doc. 284. In its denial letter, 
Commerce pointed out that MHI had over one year to obtain the MHI 
dealer’s end-user sales and more than six months to gather the cost of 
production data for the MHI sales to related MHI dealers. Id. 

Shortly after Commerce denied MHI’s request for an extension of 
time, MHI wrote Commerce to protest the denial and to reiterate its con- 
tention that MHI dealer sales to end users were irrelevant to the investi- 
gation. R.Doc. 285. In addition, in contrast to previous statements, MHI 
claimed it could not supply MHI dealers sales to end users data because 

it is not possible to obtain from these dealers the information neces- 

sary to respond fully to a questionnaire from the Department * * *. 

[A]s a practical matter MHI is unable to provide these data in a form 

sufficient for purposes of calculation of foreign market value. As we 

all have agreed, it would have been preferable to provide these data 

and then discuss their applicability, but this could not be done. 
Id. at 385. 

On November 1, 1990, petitioners sent Commerce a letter arguing 
BIA should be used in calculating MHI’s dumping margin R.Doc. 298. In 
response to petitioners’ letter, MHI submitted a letter with attach- 
ments to Commerce. Commerce, however, rejected the submission, cit- 
ing 19 C.F.R. § 353.31(b)(2) (1990)’s prohibition against unsolicited 
questionnaire responses. R.Doc. 320. MHI sent additional letters in 
which it argued Commerce could not properly use or request informa- 
tion pertaining to MHI dealer sales to end users under its regulations. 
R.Doc. 324 at 1,135-38; R.Doc. 325 at 1,154. Additionally, MHI main- 
tained even if BIA were proper, Commerce should use constructed value 
as BIA for MHI dealer sales to end users in order to calculate foreign 
market value. R.Doc. 325 at 1,154. 

Commerce published the preliminary results of its review on May 23, 
1991. Certain Internal-Combustion, Industrial Forklift Trucks From 
Japan; Preliminary Results of Antidumping Duty Administrative Re- 
view, 56 Fed. Reg. 23,675 (1991). MHI requested Commerce conduct a 
public hearing, and on July 12, 1991, after MHI and petitioners submit- 
ted hearing briefs, Commerce had a hearing on its preliminary determi- 
nation. R.Doc. 446. On August 7, 1991, Commerce rejected material 
contained in MHI’s hearing briefs due to the presence of new and unso- 
licited factual information. R.Doc. 458. 

Commerce published the final results of its administrative review on 
January 28, 1992. The final results affirmed Commerce’s preliminary 
determination to use best information available (BIA) and calculated 
MHI’s dumping margin to be 39.15%. Final Determination, 57 Fed. Reg. 
at 3,184. 


CONTENTIONS OF THE PARTIES 


MHI contends MHI’s decision to use BIA to calculate foreign market 
value and U.S. price for MHI’s sales was not in accordance with law. 
MHI argues Commerce was unjustified in its demand for information 
regarding sales between MHI dealers and end users in the home market 
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and data on those U.S. sales which Customs had liquidated. Plaintiff 
claims there was substantial evidence on the record demonstrating that 
all sales by MHI to MHI dealers in the home market were arm’s-length 
sales. 

Plaintiff maintains the statutory and regulatory framework permit, 
but do not require, Commerce to use sales to related parties. According 
to MHI, Commerce’s calculation of foreign market value should have 
been based on sales by MHI to MMC and MHI dealers. Additionally, 
MHI argues Commerce should not have resorted to BIA even if the MHI 
sales to MHI dealers were not arm’s-length, because (1) Commerce 
would not have used the requested information in its calculations and 
(2) the information did not exist. 

MHI maintains Commerce’s choice of BIA was not in accordance with 
law. If the Court holds Commerce properly used BIA, MHI argues that 
Commerce should not have used the “all others” rate. Instead, according 
to MHI, Commerce should have used the evidence on the record and the 
results of the review wherever possible.1 

Defendant maintains its final determination is based on substantial 
evidence on the record and is otherwise in accordance with law. Accord- 
ing to Commerce, it properly requested data on sales by MHI dealers to 
end users because the information was necessary to calculate foreign 
market value. Similarly, Commerce argues it properly required MHI to 
provide data on all U.S. sales, including liquidated entries, because 
Commerce could use the data to determine the estimated antidumping 
duty deposit for future entries pursuant to 19 U.S.C. § 1675(a)(2) 
(1988). 

Commerce contends it properly decided to use BIA after MHI im- 
peded the review by (1) failing to provide MHI dealer sales to end users; 
(2) reversing its position concerning the arm’s-length nature of its sales 
to MHI dealers; and (3) failing to provide information on U.S. sales 
which Customs had liquidated. Moreover, Commerce argues it was well 
within its discretion in choosing as BIA MHI’s rate from the original less 
than fair value (LTFV) investigation. 


STANDARD OF REVIEW 


In an action challenging Commerce’s final determination, this Court 
must decide whether Commerce’s determination is supported by sub- 
stantial evidence on the record and is otherwise in accordance with law. 
19 U.S.C. § 1516a(b)(1)(B) (1988). “Substantial evidence is something 
more than a ‘mere scintilla,’ and must be enough reasonably to support 
a conclusion.” Ceramica Regiomontana S.A. v. United States, 10 CIT 
399, 405, 636 F. Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F.2d 
1137 (1987) (citations omitted). 


1 In its brief, plaintiff also argues that Commerce’s rejection of certain information was not supported by substantial 
evidence and was not otherwise in accordance with law. On May 27, 1993, however, this Court ordered that the docu- 
ments plaintiff sought to have added to the administrative record were properly excluded by Commerce. 
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The Court must accord substantial weight to the agency’s interpreta- 
tion of the statute it administers. American Lamb Co. v. United States, 
4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 (1986) (citations omitted). “An 
agency’s ‘interpretation of the statute need not be the only reasonable 
interpretation or the one which the court views as the most reason- 
able.’” ICC Indus, Inc. v. United States, 5 Fed. Cir. (T) 78, 85, 812 F.2d 
694, 699 (1987) (emphasis in original) (citation omitted). Where “the 
statute is silent or ambiguous with respect to the specific issue, the ques- 
tion for the court is whether the agency’s answer is based on a permissi- 
ble construction of the statute.” Chevron U.S.A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837, 843 (1984). The agency, 
however, must not “contravene or ignore the intent of the legislature or 
the guiding purpose of the statute.” Ceramica Regiomontana, 10 CIT at 
405, 636 F. Supp. at 966 (citations omitted). 


DISCUSSION 


A. Foreign Market Value: 

Pursuant to 19 U.S.C. § 1675(a)(2)(A) (1988), Commerce must deter- 
mine “the foreign market value and United States price of each entry of 
merchandise subject to the antidumping duty order and included within 
that determination.” In order to make this determination, Commerce 
must ascertain, among other things, whether sales to related parties are 
at arm’s-length. See 19 U.S.C. § 1677b(a)(3) (1988).2 


MHI informed Commerce in its November 20, 1989 response that its 
sales to MHI dealers were not arm’s-length. Conf Doc. 14. MHI stated 
there are two types of dealers in Japan: MHI dealers and MMC dealers. 
According to MHI all dealers receive the same gross prices, but the 
dealer agreements differ in that MHI dealers have an article in their 
agreements concerning counselling by MHI on their operations. Also, 
the net prices differ by dealer type because MHI dealers receive special 
discounts and rebates and special terms of payment. Jd. at 245. When 
sales to related parties are not arm’s-length transactions, Commerce is 
permitted to base foreign market value upon the sales price to the first 
unrelated party. See 19 U.S.C. § 1677b(a)(3); 19 C.F.R. § 353.45 (1990). 
Commerce, therefore, requested information from MHI regarding sales 
from its related dealers to end users. 

Despite Commerce’s granting MHI’s requests for extensions of time 
in order to obtain the end user sales data, MHI never provided the infor- 
mation. Instead, MHI reversed its position concerning the arm’s-length 
nature of its sales to MHI dealers, but failed to carry its burden of proof 
demonstrating the sales to related parties were at arm’s-length. 
Throughout the investigation, MHI continually objected both verbally 
and in writing to Commerce’s request for sales data between MHI deal- 
ers and end users. MHI unilaterally decided that such data was irrele- 
vant to the investigation. 


2 MHI concedes 19 U.S.C. § 1677b(a)(3) and 19 C.F.R. § 353.45(a) (1989) “allow, but do not require” Commerce to 
calculate foreign market value using sales to related parties. Plaintiff's Brief at 6. 
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In a letter dated October 10, 1990, MHI informed Commerce that it 
would provide the data only if Commerce granted it an extension of time 
of 45 days. MHI explained that it needed the extension because 


MHI does not have sales information, including prices and adjust- 
ments, for sales by MHI dealers. It must ask each dealer to collect 
this information * * *. Nonetheless if there is a reasonable basis for 
the Department requiring this information, MHI will, with the 
dealers, undertake the enormous task of compiling this informa- 
tion. However, it will take between 30 and 45 days for this informa- 
tion to be compiled * * *. [T]he information will likely be provided 
to the Department before December 1, 1990 * * *. 


R.Doc. 278 at 337-38. 

After Commerce denied its request for an extension of time, MHI sub- 
mitted a letter which indicated a reversal in MHI’s position concerning 
its ability to provide the data: 

MHI is unable to supply data on sales by MHI dealers to end users 
* * * [I]t is not possible to obtain from these dealers the informa- 
tion necessary to respond fully to a questionnaire from the Depart- 
ment. Moreover, the recordkeeping practice of the dealers make 
[sic] verification of any data provided by them doubtful. Thus, as 
outlined above, while we do not believe these data are legally neces- 
sary for calculation of foreign market value, as a practical matter 
MHI is unable to provide these data in a form sufficient for pur- 
poses of calculation of foreign market value. 


R.Doc. 285 at 385. Thus, just as MHI changed its position on whether 
MHI’s sales to MHI dealers were arm’s-length, it changed its position on 
whether it was able to provide the requested information. 

Commerce granted MHI three extensions of time and sent MHI sev- 
eral deficiency letters before denying MHI’s request for an extension of 
time on October 16, 1990. See, e.g., R.Doc. 125 at 266; R.Doc. 129 at 386; 
R.Doc. 130 at 390, R.Doc. 211 at 1975; Conf. Doc 88. Thus, Commerce 
provided MHI with a more than adequate amount of time in which to 
supply the requested information. 

Furthermore, the Court finds no merit in MHI’s claim that the infor- 
mation did not exist. Commerce established at verification that the in- 
formation did exist and was available. See Conf. Doc. 111 at 2,824—25. 
The cited document indicates certain information, that appears to be of 
the type requested by Commerce, was provided in a report to the com- 
pany president. 

MHI contends Commerce was not authorized under the law and regu- 
lations to request data on sales by MHI dealers since MHI sold “to” 
rather than “through” these dealers. According to MHI the use of BIA 
would be inappropriate because the requested data would not be used to 
calculate foreign market value under Commerce’s model matching test 
and level of trade regulation and was not necessary for the below cost 
test. The Court does not address the issue MHI raises regarding 
whether MHI sales were “to” rather than “through” MHI dealers. Be- 
cause MHI failed to provide Commerce with the requested information, 
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Commerce was unable to determine whether in fact MHI sales to its re- 
lated dealers were within the regulatory scheme of 19 C.F.R. § 353.45(a) 
or (b). 

Review of the administrative record reveals a pattern similar to that 
found in Ansaldo Componenti: unresponsive, insufficient, and untimely 
submissions in response to repeated attempts by Commerce to elicit in- 
formation relevant to the underlying reviews. Ansaldo Componenti, 
S.p.A. v. United States, 10 CIT 28, 36, 628 F. Supp. 198, 205 (1986). 
The Ansaldo Court pointed with disapproval to Ansaldo’s unilateral 
determination regarding the necessity of information requested by 
Commerce. 


Of equal concern to the Court is plaintiff's propensity to draw 
conclusions of both factual and legal significance on matters prop- 
erly within Commerce’s domain. The administrative record dis- 
closes several instances in which Ansaldo chose not to submit the 
information requested because Ansaldo had concluded such infor- 
mation could not serve as a basis for Commerce’s administrative 
review * * *. Such conclusions, reached unilaterally with no foun- 
dation in statute or administrative practice, are inherently flawed. 
It is Commerce, not the respondent, that determines what informa- 
tion is to be provided for an administrative review. 


Id. at 37, 628 F. Supp. at 205. The Ansaldo Court concluded that Com- 
merce’s use of BIA was justified by Ansaldo’s failure to furnish the re- 
quested information. Jd. at 38, 628 F. Supp. at 206. 

MHI argues Ansaldo does not apply to the instant case because MHI 
cooperated to the best of its ability and was not “persistently untimely.” 
The Court disagrees with MHI Commerce repeatedly requested infor- 
mation on sales by MHI’s related dealers to the first unrelated custom- 
ers. See, e.g., R.Doc. 176; R.Doc. 256; R.Doc. 250, R.Doc. 272. Rather 
than provide the required data, MHI filed submissions explaining why it 
did not need to and was allegedly unable to submit the requested infor- 
mation. See, e.g., R.Doc. 187; R.Doc. 201; R.Doc. 238; R.Doc. 245. 

Additionally, MHI made unilateral decisions concerning the neces- 
sity of information requested by Commerce just as Ansaldo did. As the 
Court pointed out in Ansaldo, “the consequence of failing to provide 
adequate and timely information is to leave Commerce with no alterna- 
tive but to proceed with its review relying upon the best information 
available” Ansaldo, 10 CIT at 38, 628 F. Supp. at 206. The Court holds 
Commerce properly (1) determined MHI’s sales to MHI dealers were 
not arm’s-length; (2) requested information concerning MHI dealer 
sales to end users; and (3) resorted to BIA. 


B. U.S. Sales: 


Commerce may gather information on liquidated entries of subject 
imports to calculate accurately the U.S. price of the merchandise under 
review and deposit rate for future entries. 19 U.S.C. § 1675(a)(2). Pur- 
suant to 19 U.S.C. § 1675(a)(2), Commerce requested information from 
MHI on “all U.S. sales of forklift trucks within the scope of the an- 
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tidumping duty order for the review period.” R.Doc. 176 at 979 (em- 
phasis in original). Plaintiff failed to submit its liquidated sales 
information, thus preventing Commerce from determining whether in- 
clusion of these entries was necessary to accurately establish estimated 
future deposit rates and U.S. price. See Final Determination, 57 Fed. 
Reg. at 3,182. 

MHI contends Commerce did not need the liquidated sales informa- 
tion because the sales were not large in volume in relation to unli- 
quidated sales and its unliquidated sales were representative of all U.S. 
sales. Plaintiff’s Brief at 75. MHI did not provide Commerce with the re- 
quested information on liquidated sales, thus Commerce had no way of 
determining whether such sales were large in volume or whether the 
unliquidated sales were representative of all U.S. sales. “It is Com- 
merce, not the respondent, that determines what information is to be 
provided for an administrative review.” Ansaldo, 10 CIT at 37, 628 
F. Supp. at 205. This Court holds Commerce properly requested infor- 
mation of plaintiffs liquidated sales of the subject merchandise, and 
when plaintiff failed to provide this information, Commerce properly re- 
sorted to BIA. See 19 U.S.C. § 1677e(c) (1988); Toyota Motor Sales, Inc. 
v. United States, 17CIT ___, Slip Op. 93-154 at 9-11 (Aug. 11, 1993). 


C. Choice of BIA: 


Pursuant to 19 U.S.C. § 1677e(c), Commerce may resort to BIA 
“whenever a party or any other person refuses or is unable to produce 
information requested in a timely manner and in the form required, or 
otherwise significantly impedes an investigation[.]” During the admin- 
istrative proceedings, MHI refused to produce information requested in 
a timely manner and significantly impeded the investigation. MHIs re- 
versal regarding the arm’s length status of its sales to related dealers 
placed its entire questionnaire response in all unreliable light. Com- 
merce’s decision to resort to BIA was therefore in accordance with law. 

If the Court finds the use of BIA was appropriate, MHI requests the 
Court order Commerce to use the highest rate from the current investi- 
gation, 12.22%, rather than the assigned 39.15% percent as MHI’s an- 
tidumping duty margin. MHI claims Commerce should have only used 
BIA in place of those sales by MHI dealers to end users that would have 
been used to calculate foreign market value. Plaintiff maintains Com- 
merce’s use of the all others rate resulted in the inappropriate use of BIA 
as a punitive measure. Because MHI did not participate in the initial in- 
vestigation, MHI claims there is no relationship between the rate from 
the original investigation and appropriate BIA for MHI. 

Under Commerce’s two-tier BIA method, Commerce will select the 
higher of the highest rate assigned for any firm in the LTFV investiga- 
tion or the highest rate calculated in the administrative review for those 
respondents failing to cooperate. Allied-Signal Aerospace Co. v. United 
States,11¥Fed.Cir.(T)___,_—_—, 996 F.2d. 1185, 1190-91 (1993). Com- 
merce uses the second tier for those respondents who substantially co- 
operate but who fail to provide the requested information in a timely 
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manner or in the required form. Jd. at __, 996 F.2d at 1190-91. BIA 
under the second tier is based on the higher of the respondent’s own 
prior LTF'V rate or the highest rate calculated in the current adminis- 
trative review.Id.at___, 996 F.2d at 1191. Commerce used the second 
tier, the less severe BIA assignment, in the instant case, applying the 
highest LTFV rate calculated in the current administrative review. 

Plaintiffs argument that Commerce should have used only partial 
BIA is similar to an argument rejected by this Court in Chinsung Indus. 
Co. v. United States, 13 CIT 103, 705 F. Supp. 598 (1989). The plaintiffs’ 
responses to Commerce’s questionnaires in Chinsung contained nu- 
merous omissions, allocation errors, oversights and miscalculations. Id. 
at 106, 705 F. Supp. at 601. The Chinsung plaintiffs argued Commerce 
should have used those portions of their responses that were verified. 
The Court responded to plaintiffs’ argument as follows: “Commerce, in 
its final determination aptly pointed out that it could not use only por- 
tions of a response that were verifiable since this ‘would allow respon- 
dents to selectively submit data that would be to their benefit in the 
analysis of their selling practices.’” Id., 705 F. Supp. at 601 (citation 
omitted). Similarly, MHI will not be allowed to selectively submit data 
and then demand only partial BIA be used. The Court holds that Com- 
merce’s BIA choice was made in accordance with law. 


CONCLUSION 


After considering ail of plaintiff's arguments, the Court holds the De- 
partment of Commerce’s final determination is supported by substan- 
tial evidence and is otherwise in accordance with law. Therefore, 
Certain Internal-Combustion, Industrial Forklift Trucks from Japan; 
Final Results of Antidumping Duty Administrative Review, 57 Fed. 
Reg. 3,167 (1992) is sustained and this case is dismissed. 


(Slip Op. 93-183) 
MANIFATTURA EMMEPI S.P.A., PLAINTIFF Uv. UNITED STATES, DEFENDANT 
Court No. 90-06-00275 
[Results of remand to the International Trade Administration affirmed.] 
(Decided September 15, 1993) 


Siegel, Mandell & Davidson, P.C. (Brian S. Goldstein and David Newman) for the 
plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, U.S. Department of Justice, Civil Division (Velta A. Melnbrencis); and 
Office of the Chief Counsel for Import Administration, U.S. Department of Commerce 
(Edward Reisman), of counsel, for the defendant. 


MEMORANDUM 


AQquiLino, Judge: This court’s slip op. 92-115, filed herein and re- 
ported at 16 CIT , 799 F.Supp. 100 (1992), familiarity with which is 
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presumed, granted plaintiffs motion for judgment upon the record com- 
piled by the International Trade Administration, U.S. Department of 
Commerce (“ITA”) sub nom. Final Results of Antidumping Duty 
Administrative Review; Spun Acrylic Yarn From Italy, 55 Fed.Reg. 
18,925 (May 7, 1990), 
to the extent that its complaint about choice of best information 
otherwise available is remanded to the ITA for reconsideration and 
redetermination of the margin of dumping, if any, of plaintiff's 
— during the review periods April 1, 1987 to March 31, 
1989. 


16CIT__, 799 F.Supp. at 116. The margin for which the agency origi- 
nally had opted was 48.05 percent. According to the Final Results of 
Redetermination Pursuant to Court Remand, the ITA opts now for a 
rate of 14.06 for the periods in question upon the following rationale: 


* * * [W]e cannot select either Emmepi’s last calculated rate of 0%, 
nor the highest calculated rate for the 1987-88 review as BIA. 
Therefore, the Department has selected a rate that both meets the 
Court’s instructions and may be sufficiently adverse so as not to re- 
ward Emmepi for its unresponsive behavior. Accordingly, we have 
selected 14.06%, the highest calculated rate in the 1986-87 review 
(i.e., the review immediately prior to the first of these remanded re- 
views). This rate was calculated for a cooperative company during a 
review period in which Emmepi also cooperated. Further, the rate 
may be adverse enough to serve as a disincentive to Emmepi and 
other potential respondents not to cooperate in a future proceeding. 


The plaintiff has responded to this reasoning with a request that the 
court remand the matter for a second time to the ITA. 

The record does show that Manifattura Emmepi participated in the 
ITA review of the period 1986-87, and the defendant therefore argues 
that the choice of the rate calculated for another respondent in that re- 
view is appropriate because a “relationship does exist [ ] between 
plaintiff's merchandise and the 14.06 percent rate.” Defendant’s Reply 
to Plaintiff's Response to Remand Results, p. 7. The plaintiff disagrees, 
contending that that rate is “legally unjustifiable and excessive.” Plain- 
tiff’s Response to Remand Results, p. 1. Echoing earlier arguments, the 
plaintiff claims that selecting the highest rate for a respondent in a prior 
administrative review is inconsistent with agency practice and violates 
the Administrative Procedure Act. Again relying on the ITA’s report on 
another administrative review,! the plaintiff argues that the only per- 
missible choice is between its own previous rate or the highest rate cal- 
culated for a responding company in the review(s) at issue. In this case, 
such achoice could therefore be between the zero-percent margin calcu- 
lated for the plaintiff for the period 1986-87 and the de minimis margin 
calculated for the only other fully responding firm in the 1987-88 review 
period, 0.01 percent. 


1 Titanium Sponge From Japan; Final Results of Antidumping Duty Administrative Review, 55 Fed.Reg. 42,227 
(Oct. 18, 1990). 
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However, as pointed out in slip op. 92-115, the rate from an underly- 
ing less-than-fair-value investigation can be the best information other- 
wise available,2 and the court’s sustaining of plaintiffs original 
objection to the use of that not based on a conclusion that resort thereto 
was per se contrary to law, only that the agency’s authority to select best 
information otherwise available “is subject to a rational relationship be- 
tween data chosen and the matter to which they are to apply.” 16 CIT at 
___, 799 F.Supp. at 115. But the court cannot agree that such a relation- 
ship restricts the ITA to the previous rate for the plaintiff or to that for a 
currently cooperating party. Notwithstanding Titanium Sponge From 
Japan, the agency can choose the best information otherwise available 
which is relevant to the circumstances of the party in question. 

Here, the court cannot and therefore does not conclude that the choice 
of 14.06 percent, the highest rate calculated for a respondent in the ad- 
ministrative review of 1986-87, in which the plaintiff had cooperated, is 
not in accordance with law. The argument that this rate is excessive in 
the light of no prior history of dumping of the subject merchandise on 
plaintiff's part is not persuasive. That a firm has no margin in one re- 
view does not necessarily foretell future margins. If the 4.92—percent- 
cash-deposit rate established earlier made it financially onerous to 
continue shipments to the United States, as the plaintiff claims, such a 
scenario does not foreclose the ITA. Nor can it be said that the plaintiff 
was not on notice of the possible consequences of failure to respond to 
questionnaires. Cf. Plaintiff's Response at 3-4. Ina prior administrative 
review, the ITA had used a rate of 43.05 percent as the best information 
available for other nonresponding firms. See Spun Acrylic Yarn From 
Italy; Final Results of Administrative Review, 48 Fed.Reg. 37,680 (Aug. 
19, 1983). Furthermore, the ITA has often stated that it selects best in- 
formation otherwise available in a manner so as to encourage firms to 
comply with requests for information during administrative proceed- 
ings. Of course, this generally leads to rates adverse to nonresponding 
parties, and the plaintiff cannot now claim unfairness of the result 
herein. 

In sum, plaintiff's request for a second remand must be denied. Judg- 
ment will enter accordingly. 


2 See 16CIT at _, 799 F.Supp. at 115. 
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